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CURRENT EVENTS. 





INSURANCE FOR Poor Men.—The Western 
Insurance Review has an article on insurance 
for poor men, in which it institutes a com- 
parison between regular life insurance and co- 
operative life insurance, and concludes that 
the difference between them is that one pro- 
vides a plan insuring lives, while the other a- 
voids insuring lives. It also quotes the shin- 
ing maxim of Franklin, ‘‘If any one tells you 
that a workman can become rich otherwise 
than by labor and saving, do not listen to 
him ; he isa poisoner.’’ If Franklin had lived 
in our days, he would have added to this 
sound advice, something like this: ‘‘If anyone 
tells you that you can Pecome rich by trustign 
your cash, without security, to some other 
man, do not listen to him; he is a knave.’’ 
Life insurance is the great American fraud ; 
and the only difference between the two sys- 
tems, the regular and the co-operative, is the 
difference between two frauds. In both of 
them a fool trusts his cash to a man of whom 
he knows nothing, without security. The 
State ‘‘supervision,’’ carried on by subsidized 
politicians only adds infamy to the fraud. It 
is no security to a poor man; for it feeds and 
lives on forfeitures. As soon as the period 
of time comes when the risk is greater than 
the actual premiums, it seizes upon some dis- 
tressing turn in the affairs of the insured 
which prevents him from paying the premium 
promptly, to forfeit his policy. We repeat: 
American life insurance is a rank fraud; and 
the people cannot be convinced that it is not, 
by editorials published in the organs of the 
insurance companies. 





SoutH Caroitna AnD Divorce Laws.—The 
Charleston News and Courier upholds the pol- 
icy of South Carolina in not enacting any law 
allowing an absolute divorce from the bonds 
of matrimony. The New York Herald sug- 
gests that the absence of such a law may 
prompt emigration from that State, and the 
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News and Courier thinks it has not had that 
effect thus far. The Springfield Republican 
thinks that South Carolina will come around 
after awhile to the policy of the other States 
in this regard, and of this we have not a par- 
ticle of doubt. According to the News and 
Courier, the sentiment of the people of South 
Carolina still upholds its anomalous position 
in this regard. We do not believe that there 
is anything: n the situation of South Carolina 
which would make the sentiment of its peo- 
ple exceptional on a question of this kind. 
There are in that State pretty much the same 
kind of people as elsewhere in the United 
States; and their position on this question is 
as indefensible as that of those States which 
allow divorces for insufficient causes, and 
vest in every superior court of record tha ju- 
risdiction to grant them. The truth is, that 
both marriage and divorce ought to be hedged 
about with more delay and solemnity. The 
decision of Judge Sullivan, of California, in 
the Sharon divorce case, that a wealthy and 
intelligent white man, and an intelligent white 
woman, who ‘‘took up’’ together like two 
plantation negroes, made themselves man and 
wife by so doing, when it is past all conjec- 
ture that neither of them understood that they 
were entering into that relation, has shocked 
not only the legal profession, but also the 
American people. The true inwardness of 
this thing was that the man was rich, and that 
the woman, in the hands of enterprising law- 
yers, was after some of his money. It is one 
of the plainest principles of law that the 
courts cannot make a contract for a party 
conti wry to the intention of both of the 

arties. If this applies to ordinary contracts, 
how much more important it is that it should 
be held to apply to a contract of such so- 
lemnity as that of marriage. No sympathy, 
of course, will be wasted on the man in the 
Sharon case; but the question is, whether his 
property should be wrung from him and dis- 
tributed, not to his heirs, but to a woman 
who has earned no right to it except so far as 
it is the wages of concubinage. 





INTERNATIONAL RESPONSIBILITY FOR Dywa- 
mITE WARFARE.—The American people, with 
few exceptions, sympathize profoundly with 
Mr. Parnell and his followers in their effort to 
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secure for Ireland that legislative independ- 
ence and local self goverment which have 
been fruitful of so many blessings tous. But 
with scarcely an exception, they look with 
equal abhorrence upon the attempt of another 
section of Irish agitators to achieve the same 
end by resorting to what are termed ‘‘the re- 
sources of civilization.’’ The recent dynamite 
explosions in the lobby of the English House 
of Commons and in the Tower of London, fol- 
lowed by an attempt on‘the'part of an English 
woman in the City of New York to assassinate 
a man who is supposed to be one of the prin- 
cipal leaders in this new species of warfare, 
call up sharply the question whether we are 
not neglecting the duty which we owe to Great 
Britain as a friendly nation, in permitting 
these plots to be concocted, and these expedi- 
tions to be fitted out, upon our shores. We 
assume what we suppose no well informed 
American doubts, that these assaults upon 
public buildings and upon public persons are 
concocted outside of England, and that the 
principal nests of conspirators who concoct 
them are to be found within the limits of the 
United States, where they burrow like ser- 
pents, and direct in secret their hostile expe- 
ditions against the government and people of 
England, including defenseless women and 
children. We assume also, that the act of 
one or more men in attempting to destroy 
public buildings, or to kill public officials, for 
the purpose of changing the political condi- 
tion or conduct of a nation, is an act of private 
war against that nation, and that it is none 
the less an act of war because large 
numbers are not openly engaged in it, or be- 
cause armies are not in motion under insur- 
rectionary standards. If, then, one of these 
secret dynamite expeditions is fitted out with- 
in this country, and departs hence to England 
to do its fiendish work there, it is substan- 
cially the same in principle as though a mili- 
tary expedition had been fitted out in this 
country, and had sailed for the purpose 
of making an attack upon the military and 
naval forces of Great Britain. Now, we un- 
derstand it to be a principle of international 
law that one friendly nation owes a duty to 
every other friendly nation—not, indeed, that 
of an insurer against the fitting out and de- 
parture of warlike expeditions against such 
friendly nation—not an obligation to prevent 





such a result absolutely and at all events,— 
but a duty to use reasonable diligence to that 
end. It was upon this ground that the Gen- 
eva Arbitration awarded damages to this coun- 
try as against England, for allowing the Con 
federate cruiser, the Alabama, to escape from 
one of her ports for the purpose of preying 
upon our commerce. The question which the 
recent occurrence of these dynamite outrages 
presses upon us at the present time is, Have 
we performed our duty to England in this re- 
gard? It is difficult to say that we have. 
Funds have been publicly collected in this 
country for years, by O’Donovan Rossa and 
his gang, for the avowed purpose of attacking 
England by secret expeditions of this kind. 
It is idle to say that we perform our duty to 
a friendly nation when, having every reason 
to believe that such expeditions are furnished 
and fitted out in this country, we take no 
measures to discover and arrest them. 
It is no answer to England that our laws do 
not enable our officials to arrest and punish 
such conspirators. What concern has En- 
gland with the state of our municipal law? 
When we allege the defects of our laws as a 
reason for not performing our duty to a 
friendly power, that power is entitled to make 
answer in the thunder of cannon. With 
shameful negligence, in 1867, we allowed a 


military expedition to organize in the northern 


part of the State of New York, with the great- 
est publicity, for the. purpose of invading 
Canada. It did invade Canada. A battle 
was fought with it on Canadian soil, in which 
a number of Canadians were killed. A mon- 
ument stands in the city of Toronto with 
their names inscribed upon it. It will stand 
for ages as a monument of American bad 
faithand shame. Some things, it is true, were 
claims were unsettled. The St. Albans raid 
was fresh in our memories. But our duty 
was plain and unmistakeable. The St. Al- 
bans raid was a secret affair, for which the 
Canadian government was not responsible. 
The Canadian people had no more to do with 
the escape of the Alabama than the people of 
Australia or Cape Town had. They wére 
neighbors, Christians, and honest people, 
who had not offended us, and we owed them, 
to be said in our favor then. The Alabama 
on common principles of honesty and human- 
ity, the duty of seeing that a body of men 
were not permitted to organize on our side of 
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the river St. Lawrence for the purpose of 
crossing over and killing them. Plainly, we 
have not discharged our duty in regard to 
this dynamite business, and unless we wake 
up to a sense of .that duty, we shall forfeit 
the right to a decent position in the family of 
civilized nations. 








NOTES OF RECENT DECISIONS. 

FALsE PRETENSES—PRETENDING TO COMMUN- 
ICATE WITH SPIRITS OF THE DEAp.—In a recent 
Philadelphia case (Commonwealth v. Keeper 
of the County Prison) it was ruled that self- 
styled spiritual mediums charging admission 
fees to exhibitions, in which they profess to 
call up the spirits of deceased persons, are 
guilty of obtaining money by false pretenses. 
The Court said: ‘‘It has been held in En- 
gland, under a statute similar to our own, that 
a defendant falsely pretending that he had 
power to communicate with the spirits of de- 
ceased persons, and that he could cause such 
spirits to be present in a material form, and 
play upon musical instruments, made a pre-’ 
tension of existing facts; and that obtaining 


» money on such pretenses, came within the 


statute against false pretenses.! Although 
the fraudulent misrepresentation of an exist- 
ing fact was accompanied by an executory 
promise to do something at a future period, it 
was none the less a false pretense.” The lady 
who testified in this case, paid uer money on 
the faith of the representations of the relators, 
which proved to be false ; and thus we havea 
clear case of obtaining money by false pre- 
tenses.’’— Montreal Legal News. 


ities 





DaMAGES—INTEREST BY WAY OF DAMAGES. — 
The Supreme Court of Texas have lately ruled® 
that where goods are entrusted to a carrier, 
and they are not delivered according to the 
contract, the value of the goods with interest 
thereon from the date when they should have 
been delivered, is the measure of damages. 


1R. v. Lawrence, 36 L. T., N. 8., 404; R. v. Giles, 11 
L. T., N..8., 648. 

2 R. v. West, 8 Cox €. C. 12; R. v. Jennison, 9 Cox C. 
C. 158. 

3 Houston ete. R. Co. v. Jackson, 3 Texas Law Rep. 
356. 





The interest so payable is the legal rate of in- 
terest, which, in Texas, is eight per cent. This 
rule of damages is not affected by the fact 
thatthe owner of the goods has been com- 
pelled to pay damages at a greater rate to a 
third person, by reason of the delay; since 
the contract is presumed to have been made 
with reference to the rule of damages fixed 
by law, and not with reference to the pecuni- 
ary liabilities of the shipper.‘ Upon the gen- 
eral question of the allowing of interest by 
way of damage, the court say: ‘The allow- 
ance of interest by way of damage has not 
in this State been confined to those cases in 
which interest is expressly given by statute. 
It has been held that on a contract to deliver 
chattels, where the purchase money had been 
paid, the highest price at any time between the 
day when the delivery should be made and 
the day of trial, with interest from the time 
when delivery should have been made, is the 
measure of damage for the breach of con- 
tract. This rule was varied somewhat in 
Hasterson v. Gudlett,® but right to interest 
for failure to deliver was recognized. Some 
qualification of the rule was also made as to 
the time when the value should be estimated, 
in Hilbroner v. Douglass,’ but the rule as to 
allowance of interest was adhered to. Inter- 
est has been allowed on the value of pefsonal 
property converted.* Interest is allowed ona 
breach of warranty in the sale of land,’ and 
the same rule prevails on breach of warranty 
in the sale of chattels unless varied by special 
circumstances.'’ For conversion or detention 
of money, interest has been allowed." In 
Fowler v. Davenport,” which was an action 
against a common carrier for failure to de- 
liver articles which the carrier undertook to 
transport, it was said ‘upon contracts in’which 
an agreement to pay interest is expressed or 
can be implied, the interest is a legal inci- 


4 The court cite, 2 Sedgw. Dam. 94; 3 South. Dam 
233; Field Dam. 378. 

5 Calvert v. McFadden, 13 Texas 324. 

6 46 Texas 403. 

7 45 Texas 406. 

8 Grimes v. Watkins, 59 Texas 149; Hudson v. Wil- 
kinson, 61 Texas 610. 

®Turner v. Miller, 42 Texas 418; Glen vy. Hatthews, 
44 Texas 400. 


1 Anderson v. Duffield, 8 Texas 237; Cranton v. Til- 
ley, 16 Texas 188; Anding v. Perkins, 29 Texas 348. 

1 Commercial Bank v. Jones, 18 Texas 811: Glose y.. 
Field, 13 Texas 623. 

12 2t Texas 635. 











264 THE CENTRAL LAW JOURNAL. |No, 14. 
dent, and it is held to be the duty of a | fortiori, to admit him to bail. A superin- 


court to instruct the jury to give interest. 
Then it is a matter of law, in other cases it is 
a matter of fact, as damages in other cases, 
and may be allowed by the jury by analogy 
to interest.’ ”’ 








WHAT COURTS HAVE JURISDICTION 
TO ADMIT TO BAIL. 


In Mousir v. Superior Court,' it is 
held that a prisoner, arrested on a bench 
warrant, cannot be taken before a magistrate 
of any county other than that from which the 
warrant issued, or in which the prisoner was 
arrested, for the purpose of giving bail. The 
decision follows the language of §1284 of the 
penal code of California; and, though the 
point is seemingly trivial, it suggests the im- 
portant inquiry, ‘‘What courts have jurisdic- 
tion to admit to bail?’’ The English Court 
of King’s Bench possessed a discretionary 
power of bailing persons in every case, even 
in prosecutions for treason or felony, and at 
every stage of the proceeding, until the pris- 
oner was finally committed in execution. The 
same jurisdiction was possessed and exer- 
cised by that court in vacation.” The same 
jurisdiction is now, it is supposed, vested in 
the Queen’s Bench Division of the High 
Court of Justice, and in the judges thereof in 
vacation. It has passed, as a sort of inherit- 
ance to those American courts which exercise 
the same jurisdiction which was exercised by 
the Court of King’s Bench,’ that is, (1) a 
general criminal jurisdiction; (2) a general 
superintending jurisdiction over inferior trib- 
unals. Jurisdiction to hear and determine 
accusations of crime necessarily includes the 
power to discharge those who are imprisoned 
on such accusations. It may, therefore, be 
stated generally, that any court which has ju- 
risdiction to try the charge laid against the 
prisoner in any case, has jurisdiction to dis- 
charge him from the imprisonment, and, a 


14Pac. Rep. 627; 8. c.,3 W. C. Rep. 762. 

24 Bla. Com., 299; Rex v. Donnelly, 2 Show. 340. 

3 Ex parte Tayloe,5 Cow. (N. Y.) 39, 50; People v. 
Van Horne, 8 Barb. (N. Y.) 158; People v. Baker, 10 
How. Pr. 567; People v. Perry, 8 Abb. Pr. (N. 8.) 27; 
People v. Goodwin, 1 Wheel. Cr. Cas. (N. Y.) 443, 447; 
8 c., 5 City Hall Rec. 11; Corbett v. State, 24 Ga. 391. 





tending jurisdiction over inferior tribunals 
includes a jurisdiction to inquire into the le- 
gality of commitments made by such tribu- 
nals. Accordingly it may be, said generally, 
that every court which possesses a general 
superintending jurisdiction over inferior judi- 
catories, has power to re-examine the grounds 
upon which persons have been committed up- 
on charges of crime or otherwise by such ju- 
dicatories, and to remand, discharge or admit 
to bail, according to the circumstances of 
each particular case.° This jurisdiction is 
generally exercised by means of the writs of 
habeas corpus and certiorari, or by both of 
these writs used conjointly, the former to 
bring up the prisoner, the latter to bring up 
the record. Since the power to discharge ab- 
solutely includes the power to admit to bail, 
it necessarily follows that every court, judge 
or other officer who has power to issue the 
writ of habeas corpus and to hear and deter- 
mine the same, has power to admit the pris- 
oner to bail,® and most of the American stat- 


4Rex y. Delamere, Comb. 6; State v. Hill, 3 Brev. 
89; People v. Goodwin, 1 Wheel. Cr. Cas. 434, 436; 
People v. Van Horne, 8 Barb. 158; People v. Jefferds, 
5 Park. Cr. R. 518. 

5 The doctrine that the Court of King’s Bench had 
an unlimited power to bail, may be traced through all 
the authorities. 4 Bl. Com. 299; Coke’s Entries, 354, 
356; Herbert’s Case, Latch, 12; Mohun’s case, 1 Salk. 
103; Rex v. Marks, 3 East, 157; Roe’s case, 5 Mod. 78; 
8. C., 1 Salk. 347; Re Barronet,1 El. & BI. 1; s.c., 
Dears. C.C. 51; 22 L. J., M. C. 25; Rex v. Lord Balti- 
more, 4 Burr. 2179; Reg. v. Barthelemy, Dears. C. C. 
60; Rex v. Morgan, 1 Bulst. 84; Rex v. Higgins, 4 Up. 
Can. (O. 8.) 83; Danby’s Case, Skin. 56; Harvey of 
Comb’s Case, 10 Mod. 334; Rex v. Wyndham, 1 Str. 2; 
Stafford’s Case, T. Raym. 381; Watson’s Case, 1 Salk. 
106; note to Page v. Price, 3 Salk. 57; Witham v. Dut- 
ton, Comb. 111; Farrington’s Case, T. Jones, 222; Rex 
v. Pepper, Comb. 298; Street v. State, 43 Miss. 1. 
American decisions have generally accorded the same 
unlimited power to those courts which have succeeded, 
in this country, to the criminal and superintending ju- 
risdiction of the King’s Bench. Ex parte Gilchrist, 4 
McCord (S. C.), 2383; Ex parte Hill, 3 Brev. (S. C.) 89; 
Ss. C., 1 Tread. (S. C.) 242; State v. Rockafellow, 1 
Halst. (N. J.) 332, 348; Matter of Goodhue, 1 Wheel. 
(N. Y.) Cr. Cas. 427; United States v. Hamilton, 3 Dall. 
(U. 8.) 17; Lynch v. People, 38 Ill. 494; People v. Van 
Horne, 8 Barb. (N. Y.) 158, 165; People y. Cunning- 
ham, 3 Park. (N. Y.) Cr. 520; United States v. Stew- 
art, 3 Dall. (U. 8.) 343, 345; State v. McNab, 20 N. H. 
160; People v. Hyler, 2 Park. (N. Y.) Cr. 570; Case of 
Jefferson Davis, Chase’s (U. 8.) Dec. 1, 49; State v. 
Abbott, R. M. Charlt. (Ga.) 244; People v. Cole, 6 
Park. (N. Y) Cr. 695, 702. 

6 People v. Goodwin, 1 Wheel. Cr. Cas. (N. Y.) 434, 
436; Ex parte Chaney, 8 Ala. 434;,Callahan v. State, 60 
Ala. 65; Lynch v. People, 38 Ill. 494; Matter of Alex- 
ander, 59 Mo. 598; People v. Jefferds,5 Park. Cr. R. 
518 (where the prisoner was discharged absolutely). 
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utes so provide. The power to issue this 
writ and to hear and determine the same, is, 
by statute, in most of the American States, 
conferred on all superior courts of record, 
and upon the judges thereof in vacation.’ 

The conclusion therefore is, that the power 
to admit to bail, in America, exists in magis- 
trates, courts or judges, in the following 
cases : 

1. In a magistrate or magistrates who have 
power to issue warrants for the apprehension 
of persons charged with crime, and to hold 
what is called a preliminary examination of 
the charge; but only upon such preliminary 
examination. 

2. In all courts which have jurisdiction to 
hear and determine charges of crime. 

3. In all courts which have a general su- 
perintending jurisdiction over inferior tribu- 
nals or oflicers. 

4. In all courts or judges which have 
power to issue the writ of habeas corpus, and 
to hear and determine the same. 

5. Generally in all superior courts of 
record, and in the judges of such courts in 
vacation. 

A limitation upon the rule that every 
court which has power to issue the writ of 
habeas corpus and to hear and determine the 
same, has power to admit the prisoner to 
bail, is found in a line of decisions which hold 
that under the seventh section of the English 
Habeas Corpus Act, the prayer for bail must 
be entered in a court which has jurisdiction 
to try.* In New York it has been held that 
an application for a discharge under such a 
statute may be made in the Supreme Court, 
which has general power to issue the writ of 
habeas corpus, and to hear and determine the 
same.” In Alabama it may be made before 
the Circuit Judge, or Chancellor, at any time, 
and the affidavit of the prosecutor excusing 
the delay may be made at the same time.” 
By the Pennsylvania statute the power to dis- 
charge, in such cases, is confided to the 


7 Matter of Goodhue, 1 Wheel. Cr. Cas. (N. Y.) 427, 
429. 
8 Rex v. Mackintosh, 1 Stra. 308; Rex v. Bishop of 
Rochester, Fort. 102; Rex v. Gate, Fort. 101; Rex v. 
Leason, 1 Ld. Raym. 61; 8. C.,1 Stra. 308, n.; Rex v. 
Platt, 1 Leach Cr. L. 187. Compare Rex v. Orrery, 8 
Mod. 96. 

9 People v. Jefferds, 5 Park. Cr. R. 518. 

10 Ex parte Chaney, 8 Ala. 424. See Ex parte Croom, 
19 Ala. 561; Ex parte Campbell, 20 Ala. 89, 93. 





judges of the court in which the indictment is 
pending; and, while the Supreme Court is 
bound to allow the writ of habeas corpus, yet 
they will not look further than to see that the 
commitment is unexceptionable in the frame 
of it." Neither will the Supreme Judicial 
Court of Massachusetts entertain such an ap- 
plication, in a case where the prisoner is held 
under a criminal accusation and may be ad- 
mitted to bail, if it be a bailable case, by an 
inferior court.” In other States the rule ob- 
tains that the application must be made in the 
Jirst instance, to the court which has jurisdic- 
tion to try the offense for which the prisoner 
stands committed ; and where the venue has 
been changed, the application ought to be 
made to the court to which it has been 
changed." 


Again, where a prisoner is charged with 
having committed a crime in another territo- 
rial jurisdiction, where the accusation is nec- 
essarily triable, he will only be admitted to 
bail by a court sitting within that jurisdic- 
tion.” This is the general rule applicable in 
cases where the prisoner has committed a 
crime in one county and escaped into another 
county of the same State,’ or where he com- 
mits a crime in one State and is apprehended 
in another State for the purpose of extradi- 
tion.” It proceeds upon the reason that the 
court to which the application for bail is made 
has no power to bail for an offense not com- 
mitted within the limits of its jurisdiction; 
and hence it does not apply where the court to 
which the application is made has jurisdiction 
under the writ of habeas corpus, co-extensive 
with the place in which the alleged offence 
was committed. Accordingly, in Maryland, 


ll Ex parte Walton, 2 Whart. 501. 

12 Belgard v. Morse, 2 Gray, 406. 

13 Matter of Spradland, 38 Mo. 547; Ex parte Flem- 
ing, 54 Cal. 101. 

14 Ex parte Walker, 3 Tex. App. 668, 672. 

14 Commonwealth vy. Taylor, 11 Phila. 386; People v. 
Harris, 21 How. Pr. 83; Rex v. Macintosh, 1 Stra. 308; 
Ex parte Erwin, 7 Tex. App. 288, 296; Matter of Good- 
hue, 1 Wheel. Cr. Cas. 427, 484. Compare Mark v. 
Cleveland, 6 Hill (N. Y.), 344. 

16 Com. v. Taylor, 11 Phila. 386; People v. Harris, 21 
How. Pr. 83; Rex v. Leason, 1 Ld. Raym. 61; s.c., 1 
Stra. 308, note. 

’ Ex parte Erwin, 7 Tex. App. 288; Matter of Good- 
hue, 1 Wheel. Cr. Cas. 427, 434. But the prisoner may 
be bailed de die in diem, pending the inquiry. Re 
K , 14 How. U. S. 134. 

Com. v. Taylor, 11 Phila.%386; Com. v. Jailer, 1 
Grant Cas. 218. 
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a court in one county can bail a prisoner for 
an offence committed in any other county of 
the State, since the jurisdiction of the courts 
of that State, in the use of the writ of habeas 
corpus, is co-extensive with the whole State.’ 

To illustrate the foregoing: Where the de- 
fendant was committed for treason done in 
Scotland, the Court of King’s Bench in Eng- 
land said they would not enter his prayer and 
bail him at the end of the term, although he 
was not before that time sent to Scotland.” 
* And in another case it was ruled that if one 
applies to the court to enter his prayer, the 
court will not bail him at the end of the term, 
if the treason be in another county from that 
in which the court sits, but will send him 
thither by habeas corpus, where he must make 
a new prayer. The principle of these deci- 
sions seems to have been that a court having 
a commission of oyer and terminer and jail 
delivery, will only hear such applications for 
the ‘delivery of prisoners. from jails as are 
mentioned in the commission, and which are 
hence within their jurisdiction. Accordingly, 
the justices at the Old Bailey, in 1722, refused 
such a prayer in the case of the Bishop of 
Rochester, who was committed to the Tower,” 
the court having no commission of oyer and 
terminer for Middlesex, and no commission 
of jail delivery, except for the Newgate Pris- 
on. According to the report, the court rea- 
soned as follows: ‘‘The king, no doubt, can 
choose his prison to detain as well as his 
court to try; but they (the prisoners) are 
committed to the Tower, which is no part of 
the jail of Newgate, and our commission here 
is to deliver the jail of Newgate. Now, sup- 
pose they all came from Newgate, if the trea- 
son appeared to be in Surrey or Scotland, no 
prayer could be allowed. The regicides, in- 
deed, were committed to the Tower; but then 
they were sent to Newgate to be tried. How 
can this court bail a prisoner who is in an- 
other prison? The prisoner cannot choose 
his own jail; and this treason does not ap- 
pear to be either in London or Middlesex.”’ * 
In another case * the prisoner was committed 


19 Parrish y. State, 14 Md. 238. 

20 Rex v. Macintosh, 1 Stra. 508. 

21 Rex v. Leason, 1 Ld. Raym. 61; s. c.. 1 Stra. 308, 
note. 

2 Rex v. Bishop of Rochester, Fort. 102. . 

33 Thid. ° 

24 Rex v. Gates, Fort. 101. 





to the Hull prison, and ‘‘Sir B. Shower 
moved (it being for high treason) to enter his 
prayer at the King’s Bench; but was refused 
by Chief Justice Holt and the whole court, 
because it was to be at the next jail delivery 
for Hull, where he was imprisoned; for the 
[habeas corpus] act must be taken respective 
and not disjunctive; otherwise all the felons 
in the country jails in England would be dis- 
charged, for they were committed just after 
the assizes were over, and come here to the 
Old Bailey, they must be bailed if not indicted 
the first term; and if not tried the next term, 
must be discharged ; and yet be indicted, but 
in the county where the felony or treason is 
committed.’’ In this case the precedents 
were searched and the notes of the clerks of 
the arraigns were examined, and all the ex- 
isting precedents were found to be in favor of 
the resolution which the court took. 
Seymour D. THompson. 
St. Louis Mo. 








BENEFIT ASSOCIATION—FAILURE TO AP- 
POINT BENEFICIARY—LAPSE OF FUND. 
EASTMAN v. PROVIDENT MUTUAL RELIEF AS- 
SOCIATION. 





Supreme Court of New Hampshire, June Term, 
1883. 


1. The plaintiff’s intestate was a member of the de- 
fendant association. The defendant is a corporation 
chartered “for charitable and benevolent purposes, 
and for furnishing relief and assistance by means of 
mutual agreements and payment of funds.” His cer- 
tificate of membership recited that ‘a sum not exceed- 
ing $2,000, will be paid by the association as a benetit, 
upon due notice of his death, and the surrender of this 
certificate, to such person or persons as he may, by en- 
try on the record book of the association, or on the face 
of this certificate, direct the same to be paid, provided 
he is in good standing when he dies.”” He was in good 
standing when he died. No person’s name was entered 
on the record book of the association, or on his certifi- 
cate, showing to whom the benefit should be paid. 
Heid, that the plaintiff could not recover. 


2. Under such a contract as stated in the last syllabus, 
a member has the power merely of appointing the per- 
son who shall receive the benefit. He is bound by the 
rules of the association, and cannot change the benefi- 
ciary in a way not in conformity with them. ; 


3. The benefit is not assets which his administrator 
can recover. 

4. Parol evidence is not admissible to show to whom 
the member intended the benefit to be payable. 


Hardy, for plaintiff; C. C. Rogers, for defendant. 
Assumpsit, by the administrator of George H. 
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Gigar, to recover $2,000 insurance on the life of 
the deceased. The defendant is a corporation 
duly chartered and organized. By the charter, 
the object of the association is, ‘‘for charitable 
and benevolent purposes, and furnishing relief and 
assistance by means of mutual agreements and 
payments of funds;** and is authorized ‘‘to estab- 
lish all by-laws and regulations which may be ne- 
cessary to carry out the purposes of this act.” 
Among the by-laws of the association are the fol- 
lowing: 

ArT. 2, SEC. 1. OBJECT.—To secure to depend- 
ents and loved ones assistance and relief at the 
death of a member. 

ArT. 9, SEC. 1. MEMBERSHIP.—Any person be- 
tween the ages of eighteen and fifty-five, who 
shall pass a satisfactory medical examination, etc., 
may become a member of this association. 

ArT. 10, SEC. 1. BENEFITS.—When amem- 
ber dies, the association shall pay, within sixty 


_ days, to his direction, as entered upon his certifi- 


cate of membership, the sum of $2,000. * * * 
Among the duties of the secretary of the associa- 
tion prescribed by the by-laws are these; ‘He 
shall forward, within sixty days after receiving 
notice of the death of a member, to the trustees of 
the subordinate association, to which said member 
belonged,the amount of benefit relief due such mem- 
ber, taking their receipt therefor.”’ It is made the 


duty of the trustees of the subordinate association to 


receive from the secretary all benefits due de- 
ceased members, and immediately pay the same 
to the beneficiaries, taking a proper receipt there- 
for, and forwarding the same to the secretary, ac- 
companied by the certificate of membership of the 
deceased member. 

The deceased was a member of the subordinate 
association No. 10, located at Tilton. He paid all 
fees, dues, and assessments to the time of his 
death, and was otherwise in good standing. He 
left many creditors, but no father, mother, broth- 
er, sister, nor, so far as known, any other relative. 
He held a membership certificate in common 
form, which after reciting his admission, provid- 
ed this: “In accordance with the provision and 
law governing said association, a sum not exceed- 
ing $2,000 dollars will be paid by the association 
as a benefit, upon due notice of his death and the 
surrender of the certificate, to such person or per- 
sons as he may, by entry on record book or on 
face of the certificate, direct said sum to be paid, 
providing he is in good standing when he dies. 
No person’s name was entered either on the rec- 
ord books of the association or on the certificate, 
showing to whom the benefit should be paid. No 
question is made as to the proper notices of his 
death, nor that all proper demands and proofs 
have not been made according to the by-laws. 
Neither the $2,000, nor any part of that sum has 
been paid to the administrator or any other per- 
son. 

At the trial before the court, the defendants of- 
fered to show that the deceased had, for two years 





prior to his death, been engaged to be married to 
A. G. §., residing at Tilton; that he said, at the 
time of making his application for membership, 
that he designed the benefit ultimately to be made 
payable to her, and that he afterwards frequently 
told her and others that he intended the benefit to 
be payable to her in case of his death, and this 
was repeated to her a short time before his death. 
The evidence was excluded, and the defendant 
excepted. The plaintiff offered to show, by parol 
evidence, that the deceased omitted to insert any 
name as beneficiary, with the intention of making 
the benefit of $2,000 payable to his administrator 
for the benefit of his estate. The evidence was 
excluded, and the plaintiff excepted. The court 
found the plaintiff entitled to recover, and the de- 
fendant excepted. 

Reserved. 

SMm1TH, J., delivered the opinion of the court: 

The defendant is a corporation organized for 
charitable and benevolent purposes. These pur- 
poses, as described in its charter, are the ‘‘fur- 
nishing relief and assistance by means of mutual 
agreement and payments of funds.’’ Its object is 
more particularly defined in its by-laws to be ‘“‘to 
secure to dependent and ioved ones assistance and 
relief at the death of a member.”’ It resorts to 
assessments for the procurement of the funds to 
discharge the mutual obligations of its members, 
and is governed by by-laws which limit and define 
those obligations. Such associations for the gen- 
eral purpose of mutual protection resemble life 
insurance companies, and are uniformly treated 
by the courts as life insurance companies in sub- 
stance. May on Ins. (2d ed.) § 550, a, and cases 
cited; Smith v. Bullard, 61 N. H. —: Dennett v. 
Kirk, 59 N. H. 10; Commonwealth v. Wetherbee, 
105 Mass. 149; State v. Merchants’ Exchange Mu- 
tual Beney. Soc., 11 (Reporter, 163 (Mo., Nov. 
1880). 

The defendant’s contract bound it to pay a 
sum not exceeding $2.000, as a benefit upon due 
notice of the death of the plaintiff’s intestate, and 
the surrender of his certificate of membership, to 
such person or persons as he might, by entry on 
the record book of the association or on the face 
of his certificate, direct the sum to be paid. Does 
the neglect of the holder of the certificate to 
designate a beneficiary in the manner specified, 
absolve the association from the payment of the 
benefit? We think the question must be answered 
in the affirmative. The charter, by-laws and cer- 
tificate of membership, taken together, show what 
was the understanding of the parties. It was no 
part of the object of the association to provide a 
fund for the payment of a deceased member’s 
debts, however meritorius such a purpose might 
be; nor, as in this case, where there are no heirs, 
and the claims of creditors are less than the 
amount of the benefit, that the benefit should 
escheat to the State. The maxim “‘expressio unius’’ 
etc., applies. The designation in the certificate 
of one class, to wit, such person or persons ag 
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Gigar should appoint, excludes the other classes,— 
heirs, creditors, etc. 

The certificate was neither payable to the de- 
ceased, nor to his administrator, assigns, heirs, 
estate, or legal representatives. The defendant 
promised to pay the benefit to no one, save such 
person or persons as Gigar should direct by entry 
upon the certificate or record book of the associa- 
tion. By the contract he had the mere power of 
appointing the person who should receive the 
benefit. He was bound by the rules of the asso- 
ciation and could not change the beneficiary in a 
way not in confirmity with them; Kentucky Mut. 
Masonic Ins. Co. v. Miller's Admr., 13 Burke, 494. 
We cannot know why he did not exercise his 
power of directing to whom the benefit should be 
paid. He may not have decided in his mind who 
should receive it. He may have intended that his 
associate members should not be called upon to 
contribute the sums required to fulfil his con- 
tract with the association. The only presumption 
is that he intended not to do what he omitted to 
do. Worley v. N. W. Masonic Asso., 11 Ins. Law 
Jour. 141, (Feb. 1882, U. 8. Cir. Ct. Dist. of Iowa ) 
He had no personal interest in his membership, 
and his personal representative, as such, can take 
no interest in it, after his death. 

The benefit is not assets, for if the administrator 
can collect the money, it must go primarily to 
Gigar’s creditors. 
tificate, all show that neither party had any such 
understanding. If Gigar had exercised the power 
of appointment, itis plain that the administrator 
could not maintain a suit to recover the money. 
How does Gigar’s neglect to exercise it give him 
the power? There being no contract to pay to 
Gigar or to his legal representative, there is no 
breach. The plaintiff fails. In Worley v. N. W. 
Masonic Aid Asso., supra, the facts are similiar to 
those in this case, and it was held that the plain- 
tiff, who was administrator of the assured, 
could not recover. McClure, ex’r., v. Johnson, 
Sup. Ct. Iowa, (Oct. 1881,) 13 Reporter 13, decides 
that where a life policy, by its terms, is payable 
to a person other than the assured or his represen- 
tatives, the payee cannot by will make a different 
disposition of the fund from that directed by the 
policy. Our conclusion is that the plaintiff can- 
not recover. 

The evidence offered as to Gigar’s intention as 
to whom the money should be made payable, was 
inadmissible to vary the ¢onstruction of the cer- 
tificate, and was insufficient to constitute a trust. 
Mason vy. Colburn, 99 Mass. 342. 

Exceptions sustained. ; 

ALLEN, J., did not sit; the others concurred. 


1. In a mutual benefit association, the power of the 
member as to the fund to be paid at his death, is a 
power of appointment, not an estate in himself.} 


1 Richmond v. Johnson, 28 Minn. 447; Aid Society v. 
Lewis, 9 Mo. App. 412; Fenn v. Lewis, 10 Id. 478; Duvall 
v. Goodson, 79 Ky. 224; Greeno v. Greeno, 23 Hun, 478; 
Hellenberg v. I. O. B. B., 94 N. Y. 580; Red Men v. Clen- 
dinen, 44 Md. 429; Highland v. Highland, 13 Bradwell,510 


The charter, by-laws and cer- * 





2. The rule is applied that a special power must be 
exercised by specific action, in apt words; so that a 
general devise in a will is not construed as an exercise 
of the power of appointment.? But a special devise in 
a will may, so far as coneerns the rights of others than 
the association, be considered a valid execution of the 
power.’ So far, however, as the association is con- 
cerned, it may insist upon a compliance with the rules 
adopted; and a special devise in a will cannot be held 
to effect a change, when this mode has not been agreed 
upon.4 

3. This power of appointment is revocable; there- 
fore, the right of the member to change his beneficiary 
has been sustained.' The right of change has also been 
recognized in other cases.6 

4. But if either the charter of the society, or the con- 
stitution or by-laws adopted by its members, limit the 
privilege of the member, either by expyessly preferring 
a certain class of persons as beneficiaries, e.g., widow 
and children, or by prescribing the order in which 
persons in such a class may be preferred as benefi- 
ciaries, such regulations will be enforced by the 
courts.’ 


5. Where the regulations of the society prescribe the 
mode and form in which a beneficiary may be changed, . 
this mode must always be followed, or else no valid 
change is made.’ 

6. It has several times been decided, as in the prin- 
cipal case, that where the member fails wholly to ex- 
ercise his power of appointment in the first instance, 
or fails to provide a beneficiary, when all who have 
been designated are dead, there is a total lapse of the 
power, and the fund provided reverts to the associa- 
tion.? In the last named case, the Court of Appeals of 
New York said as follows: “The mother thus named 
had no interest in or title to the money to be paid 
while she was living. The testator could at any time 
have gone to his lodge and designated upon the books 
some other recipient, thus revoking his previous des- 
ignation. The mother could not become entitled to 
the endowment at all, unless she survived the testator 
and her designation remained unrevoked. Nor did 
the testator have any interest in the future fund. He 
had simply a power of appointment, authorizing him 
to designate the ultimate beneficiary, and that power 
and authority died with him, because it could only be 
exercised by him, and prior to his decease.” 

7. For a case where an ordinary life insurance policy 
contained a provision allowing the insured to change 


2 Duvall v. Goodson, supra; Greeno v. Greeno, supra; 
Highland v. Highland, supra; Red Men v. Clendinen. 
supra; Arthur v. Benef. Asso., 29 Ohio St. 557. 

3 Splaun v. Chew, 60 Tex. 532. 

4 Vollman’s Appeal, 92 Pa, St. 52; Hellenberg v. I. O. B. 
B., supra. 

5 Durian v. Central Verein,7 Daly, 168; Swift v. Con- 
ductor’s Asso., 96 Ill. 309; Tennessee Lodge v. Ladd, 5 
Lea, 716; Supreme Lodge v. Martin, 12 Ins. L. J. 628; 
Splawn v. Chew, 60 Tex. 532; Highland v. Highland (I11.), 
16 Chic. Leg. News, 272. 

6 Relief Asso. v. McAuley, 2 Mackey, 70; Worley v. Aid 
Asso., 3 McCrary, 53; Van Bibber v. Van Bibber, 2 Ky. 
Law Rep. 182: Duvall v. Goodson, supra; Vollman’s Ap- 
peal, supra. : 

7 McClure v. Johnson, 56 Iowa, 620; Masonic Ins. Co.’ v 
Miller, 13 Bush, 589; Basye v. Adams, 2 Ky. Law Rep. 91; 
Weisert v. Mur hl, Id. 285; Greeno v. Greeno, supra. 

8 Vollman’s Appeal, supra; Greeno v. Greeno, supra; 
Highland v. Highland, supra; Splaun v. Chew. supra; 
Hellenberg v. I. O. B. B., supra; Aid Association v. Lu- 
pold, 101 Pa. St. 111. 

9 Worley v. Masonic Aid Asso.,3 McCrary, 53; 10 Fed. 
Rep. 227; 11 Ins. L. Jour. 141; Red Men vy, Ulendenin, su- 
pra; Hellenberg v. I. O. B. B., supra. 
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his beneficiary, and aruling as to the time when, and 

mode in which such change might have been effected, 

see Eiseman v. Judah, 4 Cent. L. J. 345; 1 Flippin, 627. 
Memphis, Tenn. JAMES O. PIERCE. 


———————— 


RAILROAD STRIKERS — INTIMIDATION — 
CONTEMPT OF COURT. 





RE DOOLITTLE AND SCHANBACHER, 
STRIKERS. 





Circuit Court, E. D. Missouri, March 18, 1885. 


1. Receivers—Interference with Property by Strik- 
ers—Contempt.—Where the employees of a railroad 
company, whose property is not in the custody of this 
court, by concert of action quit work, and take pos- 
session of and obstruct the movement of all engines 
and cars on the tracks of said company, and thereby 
take possession of or obstruct the operation of engines 
or cars in the custody of receivers of this court, it is 
the right and duty of the court to punish such unlaw- 
ful acts as contempts of its authority and dignity. 


2. Continued—Distinction between Lawful and Un- 
lawful Purpose of Parties Interfering.—If a party en- 
gaged in a lawful undertaking, unintentionally inter- 
feres with or obstructs the officers of this court in the 
discharge of their duties, the court is not tenacious of 
any mere prerogative, but itis otherwise where par- 
ties, while engaged in an unlawful act, obstruct the 
officers of this court, although intending no contempt. 

8. Continued—Duty of Strikers to Apply to Court. 
—This court is open to hear any just ground of com- 
plaint against its receivers. Employees of the receiv- 
ers may present their grievances, and the court will 
instruct its officers in the premises. For this reason 
the court will be prompt to punish men who interfere 
with its receivers in the custody and control of prop- 
erty committed to them by law. 

4. Intimidation of Employees by Strikers—“Re- 
quests” Equivalent to Threats.—A simple “request”? 
to do or not to do a thing, made by one or more of a 
body of strikers as a cover of, or under circumstances 
calculated to convey a threatening intimidation, with a 
design to hinder or obstruct employees in the perform- 
ance of their duties, is not less obnoxious than the use 
of physical force for the same purpose. A “request” 
under such circumstances is a direct threat and an in- 
timidation, and will be punished as such. 


In the matter of the order on Edward Doolittle 
and William Schanbacher, to show cause why 
they should not be punished for contempt in in- 
terfering with property in the hands of the receiv- 
ers of this court. 

The marshal reported to the court that at Han- 
nibal, Mo., he found the possession and use of 
property in the custody of the receivers of the 
Wabash, St. Louis and Pacific Railway, hereto- 
fore appointed by this court, interfered with by 
bodies of men, who prevented the agents and em- 
ployees of said receiversfrom operating portions 
of said propérty, by spiking and blocking the 
tracks, drawing water from engines, inciting the 
agents and employees of the receivers to quit 
work, and threatening them with violence if they 
continued in the service of the receivers; that he 





gave warning that all persons interfering with 
property in the custody of this court would be ar- 
rested and punished. He further reported that, 
in particular, one Edward Doolittle had, on the 
10th day of March, 1885, prevented James W. 
Ritchie, a train master of the said Wabash Rail- 
way, from taking out of a round house a number 
of engines in the custody of the receivers, although 
notified that these engines belonged to the Wabash 
Railway. Doolittle was reported to be a recog- 
nized leader of persons engaged in the unlawful 
acts as above stated. The marshal accordingly 
caused him to be arrested. And further, that on 
the 12th day of March, he arrested one John 
Schanbacher for holding an engine upon and for 
the purpose of blocking the main track, over 
which Wabash trains are run into the city of Han- 
nibal. Schanbacher was previously warned that 
he was interfering with property in the custody 
of this court, but he disregarded the warning and 
interposed his person between the marshal and 
the engine, saying he would not let the engine 
g6 down the road; whereupon the arrest was made. 
Schanbacher was also alleged to be an active 
leader of the ‘‘strike”’ then in progress. 

The repcrt of the marshal as to the acts of Doo- 
little, was supported by the affidavit of James W. 
Ritchie, a train master of the Wabash Railway as 
before stated, which affidavit showed that the en- 
gines and freight cars of the Wabash Railway, 
the movement of which Doolittle obstructed, were 
at the time in the yards of the Missouri Pacific 
Railway Company, certain of whose employees it 
seems were then engaged in a “strike.” The affi- 
ant stated: “I said to him (Doolittle), ‘I under- 
stand that you object to my moving these engines 
and this freight. How is this, when your friends 
and associates have consented?’ He replied: ‘We 
have a point to make on this.’ Itold him to make 
his point where it belonged and not onus. I told 
him this was Wabash freight, and the Wabash had 
nothing to do with this strike in any shape or 
form. He replied they were good ornaments. I 
asked him to get into a car and talk this matter 
over with me, and he said it was too rich for his 
blood, and I then asked him to walk down the 
track with me, and he said he had not time.*’ The 
result was that the movement of the nine Wabash 
engines and about one hundred cars of freight was 
delayed some hours. 

The prisoners, Doolittle and Schanbacher, were 
accordingly ordered to show cause why they 
should not be attached and punished for contempt 
of court, for their interference with property in the 
possessiou of its receivers. They filed a reply in 
writing, alleging that they had not at any time 
been knowingly or wilfully in contempt of this 
court or its officers, or intentionally obstructive of 
the decrees, orders or process of the court, but on 
the contrary had intended to regard and obey the 
orders of the court so far as they knew or under- 
stood them. As to the detention of the nine en- 
gines in the Hannibal yards, they alleged that the 
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train master of the Wabash Railway ‘cordially’ 
agreed to a delay of several hours, until Doolittle 
could obtain advice by telegraph from ‘‘our head- 
quarters’ at Sedalia. Also, that there being a 
difference of opinion as to which railroad the 
freight belonged to, it was ‘harmoniously set- 
tled’’ between the train masters and the strikers, 
that it should be left where it was; that no vio- 
lence, intimidation or threats were used towards 
the engineers, or any one else, but that the engin- 
eers were unwilling to go out without the full 
consent of the strikers, and thus the engin- 
eers were detained by the strikers of whom 
Doolittle admitted that he was one, and also 
that he acted as their ‘‘spokesman.’’ Doolit- 
tle denied that he had participated in spiking the 
tracks, drawing water from engines, or that he 
had any previous knowledge that such acts were 
contemplated. Schanbacher admitted that he 
“‘objected”’ to the marshal taking the engine to a 
side-track, but alleged that he did so hastily and 
without appreciating the marshal’s authority, and 
a moment later called to the engineer to go on to 
the side-track, when some one in the crowd cried 
out not to do it. In conclusion, both Doolittle 
and Schanbacher reiterated that they did not at 
any time use threats or violence against any per- 
son, whether marshal or other person. They ad- 
mitted that their ‘‘zeal in the cause’? might have 
led them to commit acts capable of being con- 
’ strued as in contempt of this court,but averred that 
such contempts were without wilfulness, malice 
or intent on their part. 

Charles C. Allen for the respondents, Doolittle 
and Schanbacher. 

BREWER, J. (Orally*): The facts in refer- 
ence to this case are very obvious. It does notap- 
pear that these defendants, in the first instance 
started out to obstruct the receivers in their man- 
agement of the road. In some way they had as- 
certained that the road was in possession of the 
receivers appointed by this court, and that it was 
not prudent to interfere with them. But it is 
clear that while engaged ina strike against the 
Missouri Pacific Railroad, they did interfere with 
the management of the engine and freight cars 
under the control of such receivers, and did ob- 
struct such receivers in carrying on the business 
of the road placed in their charge by this court. 

Now, while in one sense they cannot be 
charged with contempt in that they intended to 
obstruct this court and its officers in the discharge 
of its and their duty, yet they placed themselves 
in this attitude. They engaged in an unlawful 
enterprise, and while so engaged they did inter- 
fere with the officers of this court in the manage- 
ment of the road which was in their hands as re- 
eivers. Now, if a party engaged in a lawful 


*Nore.—The opinions of Judges Brewer and Treat 
as here publisked were reported by Mr. L. L. Wal- 
bridge, stenographer of the court, and copy of same 
transmitted to the judges for revision previously to 
to this publication. 





undertaking unintentionally interferes with some 
of the officers of this court, and obstructs them in 
the discharge of their duties, this court is not te- 
nacious of any mere prerogative, and would let 
such actions pass almost without notice; but where 
parties are engaged in that, which is, of itself un- 
lawful, in doing that which they have no right to 
do, and inso doing obstruct the officers of this 
court, although intending no contempt, that is a 
very different thing. 

Suppose a party of men, and I state this merely 
as an illustration, combine to commit an assault 
and battery upon one person, and without intend- 
ing so to injure, or through mistake, actually 
seize and beata third person. Although such 
beating was unintentional, perhaps accidental, yet 
as they were engaged in an unlawful enterprise it 
is just the same as though they intended that un- 
lawful attack upon the person actually receiving 
the injury. And so here, though these defendants 
did not set out to obstruct the officers of this court 
and the receivers of the Wabash Company, ‘in 
their administration of that property, yet they did 
set out to obstruct some persons in the exercise of 
their legal rights; they did set out to do that 
which they had no right to do, and this court is 
justified. indeed-it is its duty,inasmuch as they did 
obstruct the officers of this court, to regard it just 
the same, or nearly the same, as though they start- 
ed out to obstruct the officers of this court, the 
receivers of the Wabash Railway Company. 

Mr. Charles C. Allen: Do I understand your 
Honor to say that the act of striking, merely car- 
tying out of the strike was unlawful? 

THE CourT (Judge BREWER): It is not the 
mere stopping of work themselves, but it is pre- 
venting the owners of the road from managing 
their own engines, and running their own cars; 
that is where the wrong comes in; anybody has a 
right to quit work, but in interfering with other 
persons working, and preventing the owners of 
railroad trains from managing those trains as they 
see fit—there is where the wrong comes in. I be- 
lieve Judge Drummond in a series of cases that 
came before him, across the river in Illinois, where 
there was a direct resistance by parties engaged in 
such a strike, to the receivers appointed by him, 
sentenced the ringleaders to six months in the 
county jail. In this case I do not feel as though. it 
would be right to treat them exactly as though 
they occupied that same position, and yet, as I 
said before, I do not think it isa matter that can 
be overlooked; things of this kind are not to be 
encouraged or tolerated, and the sentence will be 
that they shall be confined in the county jail for 
sixty days, and pay the costs of this attachment. 

TREAT, J. (Orally): As far as I am concerned, I 
should have given a severer punishment if the 
matter had been left solely to me, and I should em- 
phasize the statement very strongly, that whilst it 
must be admitted, and no one would admit it more 
readily than the judges of this court, as to the 
right of every man to determine whether he will 
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‘engage in this or another employment, and would 
‘protect him in that right, through any proper ju- 
dicial proceeding, he must not resort to law- 
‘less measures to injure the property or the 
person of any other’ party. More particularly is 
that true with regard to the receivers of courts. 
If there was any just ground of complaint, so far 
as the so-called strikers were concerned, this tri- 
bunal was open to have them present their matters 
here, and the court would have instructed the re- 
.ceivers with regard to it, and one of the promin- 
ent reasons why courts are so prompt to punish 
men who interfere with receivers in the custody 
and control of the property committed to them by 
law, is the fact that any one engaged in employ- 
ment under them, can have ample redress by ap- 
‘plying to the court with respect thereto. 

Now, instead of coming to this court to make 
-application, as some other parties have done— 
other employees—they choose to engage in a law- 
less enterprise whereby were involved, not only 
the stoppage of commerce, but perhaps a loss of 
millions of dollars, and merchants and private in- 
dividuals and all classes were injured by this law- 
less proceeding. And now the party comes and 
says what? Evasively,‘‘I did not know that I was in- 
terfering with the officers of this court ** but he did 
know that he was interfering with property that he 
had no right to interfere with, and ‘‘Perchance he 
over-stepped the limit and involved himself within 
the jurisdiction of this court; ’’ further, ‘“‘we did 
not directly by physical force do sundry and di- 
vers things; we merely requested other persons to 
do it.’ A specious pretense! The court must be 
supposed to know, as everybody else does, what 
the object was; it was the threatening intimida- 
tion which lay behind the whole matter, and hence 
they are within the rule. A request under such 
circumstances was a threat. The court cannot be 
blinded by such mere specious language; the fact 
is there; the positive fact that here was a direct 
threat and an intimidation. The form of lan- 
guage amounts to nothing. Courts don’t stick in 
the letter. They look at the fact, the act itself, 
and that was the case here. Parties determined 
lawlessly to stop the commerce of the country so 
far as these roads were concerned, and to do it by 
force, by threats and by intimidation, and in doing 
it they interfered with the property of this com- 
pany under the charge of the court, and instead 
of coming to this court if they had any wrong to 
be redressed, and asking the court to adjust their 
cause they took, in other words, the law in their 
own hands, and they must suffer the consequences 
of doing it. Of course I assent, as I must do, to 
the lenient punishment prescribed by the circuit 
judge, but if it had been left to me alone, it would 
have been much severer. 








TAXATION OF CORPORATE DEBENTURES. 
VALLE v. ZEIGLER. 








Supreme Court of Missouri, Jan. 23, 1885. 


1. Taxation of Securities— Stock held Abroad. — 
Prior to the Missouri Act of 1883, securities of a Mis- 
souri corporation, owned by a resident of Missouri, but 
left on deposit in another State, in good faith, not for 
the purpose of evading their taxation, were not taxa- 
ble in Missouri. 


2. Taxation of Stock in Manufacturing Companies. 
—Shares of stock in manufacturing corporations are 
not subject to taxation under any law existing in Mis- 
souri. As the property of such corporations is taxed, 
a taxation of the shares of their capital stock would be 
double taxation, which the legislature will not be pre- 
sumed to have intended inthe absence of an express 
‘enactment to that effect. 


Henry, C. J., delivered the opinion of the 
court: 

This suit is to restrain the collector of the State 
and county revenue of the County of St. Gene- 
vieve, from collecting certain taxes in favor of 
said county and of the State, charged against re- 
spondent on the tax books for the year 1879. It 
appears that the assessor for that year did not re- 
turn the property in question, which consisted of 
seventy-seven St. Louis water bonds for $1,000 
each, and two hundred shares of the capital stock 
of the Iron Mountain Company, a manufacturing 
corporation, but the Board of Eqvalization for said 
county, which met and organized in April, 1879, 
made the assessment, or rather ordered the asses- 
sor to add the property to plaintiff’s list. No op- 
portunity to appeal from the assessment was given 
her, and, while there is evidence tending to prov® 
that she was aware that the board had the matter 
under consideration, she had no formal notice to 
appear before them, nor did she, in person, ap- 
pear, and the testimony leaves it in doubt whether 
any one appeared for her, who was authorized to 
do so. Itis contended that injunction is not the 
plaintiff’s proper remedy. ‘That by such proceed- 
ing, she waives any irregularities in the proceed- 
ing relating to the assessment, and that nothing 
appears in this record against the assessment, ex- 
cept alleged irregularities. If this were true, the 
position of appellant’s counsel would be worthy of 
consideration; but, in addition to alleged irregu- 
larities, plaintiff contends that the property could 
not, under the law, be assessed for taxation at all, 
and if that be so, then the right of the party com- 
plaining to resort to this remedy, we think settled 
by the following cases: State v. Saline Co. Court, 
51 Mo. 350; Newmeyer v. M. & M. R. Co., 52 Mo. 
81; Overall v. Ruenzi, 67 Mo. 203; Ruby v.Shain, 
54 Mo. 207; Ranney v. Bader, 67 Mo. 476; Ewing 
v. Board of Education, 72 Mo. 436.! 

The court below found, and we think the evi- 
dence fully sustains the finding, that the St. Louis 
water bonds were in the city of New York contin- 
uously for several years prior to April, 1879, and 
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not sent there to avoid taxation in this State, but 
in good faith, because the interest was payable 
there. They were, therefore, not taxable in this 
State, as is well settled by the following cases: 
City of St. Louis v. Wiggins Ferry Co., 40 Mo. 
580; State v. St. L. Co.Ct., 47 Mo. 594; State ex rel 
v. Howard Co. Court, 69 Mo. 454. Sec. 6662 of the 
Rev. Stats. does not introduce a different rule as 
to personal property beyond the limits of the 
State. It simply provides that: ‘All personal 
property * * * situate in a county other than 
the one in which the owner resides, shall be as- 
sessed in the county where the owner resides; and 
the owner in listing it, shall specifically state in 
what county it is situate.” 

This has no reference to property not within 
the State. By an act passed in 1883 it is other- 
wise, but that act does not affect this case. 

Nor were plaintiffs’ shares of stock in the Iron 
Mountain Company taxable for State or county 
purposes. Sec. 6685 of the revised statutes re- 
quires the assessor to call upon each tax-payer, 
who is required to make a correct statement of all 
his taxable property, and declares what the list 
thereof shall contain, and, it is too lengthy for 
insertion here, no reasonable construction of any 
portion of the section, will include shares of cap- 
ital stock in a manufacturing company owned by 
the person making the list. On the other hand, 
Sec. 6992 declares: ‘‘The property of manufactur- 
ing companies, and other companies named in 
Art. 8, Ch. 21, and of all other corporations, the 
taxation of which is not otherwise provided by 
law, shall be assessed and taxed as the property 
of individuals.’’ ~It then declares how the shares 
of stock owned by individuals in banks and bank- 
ing institutions and insurance companies shall be 
taxed; but we have found no provision of law au- 
thorizing the levy of a tax upon shares of stock 
owned by individuals, in manufacturing compa- 
nies. 

In order that property may be taxed, it must by 
law be subjected to taxation. Itis not sufficient 
that the Legislature might have subjected it to 
taxation. The State v. The St. Louis, etc., R. 
Co., 77 Mo. 202. The General Assembly has de- 
clared what property of the citizen shall be em- 
braced in his tax list and this property is not 
named. It has declared that the property of man- 
ufacturing companies shall be taxed as the prop- 
erty of individuals. An intent to tax both the 
capital stock, and property of a corporation must 
be clearly declared, or it will not be imputed to 
the Legislature. It is duplicate taxation. The 
property represents the capital stock, whether in 
all cases, the capital stock represents the property 
or not. State v. St. Louis etc. R Co., supra, and 
cases there cited. It may be that the Legislature, 
as an encouragement to manufacturing companies, 
purposely omitted their capital stock, in the spec- 
ification of property to be taxed. It does not fol- 
low, because it would be constitutional to tax both 
the property and capital stock of such companies, 








that both may be assessed for taxation, although 
no act of the General Assembly authorizes it. 
This question was fully considered in the case of 
the State v. St. Louis, ete. R Co., supra, and we 
see no occasion for rearguing it. 

The judgment of the circuit court is aftirmed. 
All concur. 
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1. ADMINISTRATION. — Grant of Lease Cured by 
Suppression of Wife’s Equity toa Settlement .— 
B was a married woman, but in 1876 her husband 
deserted her, leaving with her his three children. 
From the time he left her he contributed nothing 
towards the support of her or of his children, ex- 
cept by allowing her to receive the rents of the 
leasehold property, which were of small amount. 
In 1879 B, upon an affidavit stating that she was a 
widow and that her mother had died intestate, ob- 
tained a grant of administration. She then mort- 
gaged the leasehold property partly to pay a debt 
of the testatrix; and afterwards she agreed to sell 
it to P, who paid a portion of the purchase money 
in discharge of the mortgage, and the rest to B by 
instalments, for her maintenance, except a small 
amount. P purchased without any knowledge of 
the will, or that B had ahusband living. Proceed- 
ings were subsequently taken by B’s husband to 
recall the grant of administration, and in 1883 the 
letters of administration were revoked, and new 
letters, with the will annexed, were granted to B. 
The questions were, whether the sale of the lease- 
hold property could be supported, and whether B’s 
husband had any right to recover, against his wife 
or P, the purchaser, any part of the purchase 
money. Held, thata grant of administration, ob- 
tained by suppressing a will which contained no 
appointment of executors, could not be treated as 
utterly and ab initio void, and that the sale by B 
under the first administration was a valid transac- 
tion. Abram v. Cunningham (2 Lev. 182), distin- 
guished. Held, also, that B was entitled, under 
her equity to a settlement, to have the whole pro- 
ceeds of the leasehold property secured to herself, 
and, as the greater part of such proceeds had been 
expended in maintaining herself and children, the 
action must be dismissed with costs. Boxall v. 
Boxall, Eng. High Ct., Ch. Div., May and June, 
1884; 51 L. T. (N.S.) 771. 


2. ADMIRALTY JURISDICTION. — Injury to Vessel 
Afloat from Defective Wharf.—Where bolts pro- 
jected from the wharf, in consequence of the tim- 
bers which they had held in place getting torn 

away, and the wharf was left without proper re- 

pair, and injuries to the libelants’ boats were 
caused by the projecting bolts, held, that the dam- 
age arose from negligence that constituted a mari 
time tort, of which the admiralty has jurisdiction 
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and for which the respondents, as lessees, were 
liable. Leonard v. Decker and Others, U. S. Dis- 
trict, S. D. N. Y., Dec. 20, 1884; 22 Fed. Rep. 741. 


3. 





. Tort, when Maritime.—A tort is maritime 
where the injury is received upon a vessel afloat, 
though the negligence originated on land. Ibid. 


4. CONVERSION.—Return of Property before Suit— 
Mitigation of Damages.—Where there has been a 
conversion of property and prior to suit it has been 
returned to and accepted by the owner, or if he has 
recovered the same, such recovery or return does 
not baran action for the conversion, but may be 
shown in mitigation of damages. Murphy v. Hobbs, 
S. C. Col., Dec. 19, 1884; 5 W. C. Rep. 309. 





. Measure of Damages —One who wrong- 
fully compels the owner of a horse and wagon to 
drive them to a certain place and leave them there, 
is guilty of conversion; and in an action to recover 
therefor, the measure of damages is the value of 
the horse and wagon at the time of conversion less 
the-value of the same at the time of their recovery. 
Ibid. 


6. EMINENT DoMAIN.—Exceptions to Award—Ap- 
peal—Constitutional Law.—1. In condemnation 
proceedings to have certain lands condemned for 
the use of a railway company as a right of way, the 
order of the circuit court striking out the plaint- 
iff’s exception, and directing the clerk to pay over 
to the defendant the amount of the award which 
had been paid into court, is a final order from which 
appeal will lie. 2. In such case the order of the 
Court of Appeals, dismissing the plaintiff’s appeal, 
is a final order, from which an appeal will lie. 3. 
A payment into court of the award bya railroad 
company in such a case, under the statute pending 
the determination of its exceptions to the award, 
eannot be construed into a waiver of such excep- 
tions. 4. The constitutional provision that private 
property shall not be taken for public purposes un- 
til the damages of the owner have been assessed, 
and the money “paid to the owner or into court for 
the owner,” will not be so construed as to prevent 
the use of such property until the final determina- 
tion of the amount of the award. 5. §§ 892, 893, 
894 and 896 are a legislative construction of the 
constitutional provision, and entitled to weight as 
such. 6. Said act is not unconstitutional, but even 
if it be it cannot affect the rights of the plaintiff in 
thisease. St. Louis, etc. R. Co.v. Evans & How- 
ard Fire Brick Co., 8. C. Mo., March 18, 1885. 


7. Equiry—Injunction— Receipt — Mistake—1. A 
court of equity does not err in entertaining juris- 
diction by injunction to prevent the payment to 
another of money which is properly due to the 
plaintiff, on the ground that plaintiff’s remedy at 
law is complete by actions of replevin or attach- 
ment in view of the fact that bonds would have to 
be given, and the remedy would probably have 
been inadequate. Where five notes were placed 
in the hands of an attorney for collection and set- 
tlement, and a settlement is made with the attor- 
ney of the debtor, and neither of the attorneys 
were aware that there were other outstanding 
notes, of a similar character, but supposed that 
they were settling the whole of the matters be- 
tween them, though no authority to act, except as 
touching the notes in their hands for collection, 
was given to the attorneys, a receipt passed on the 
occasion of such settlement, though broad enough 


in its terms to cover over notes between the par- 
ties would have that effect. Melcher v. Exchange 
Bank, 8. C. Mo., March 16, 1885. 


8. EVIDENGE— Competency.—In an action on ac- 
count, where the issue is presented whether the 
person ordering the goods in his own name, was 
defendants agent or employee, it is not competent 
to show that in other transactions with other par- 
ties defendant and his alleged agent bore the rela- 
tion of agent and principal, or partners to each 
other. Field v. Stubblefield, S. C. Mo., March 16, 
1885. 


9. 





Relevancy.—On the trial of a suit on a 
policy of insurance, the defendant’s secretary was 
asked to state upon what proportion of the total 
value of personal property his company grants 
insurance. Held, that the question was properly 
refused. What was, in fact, done in the case, not 
what was usually done, was important. Fire Ins. 
Co. v. Grunert, 8. C. Ill., Ottawa, Nov. 17, 1884. 


10. Question Involving an Opinion of Wit- 
ness.—In the same case the witness was asked, 
“vou may state if after the policy was issued by 
your company, you ascertained at any time before 
or after the loss that the assured, in his application 
for insurance, misrepresented the value of the 





as calling for an opinion or conclusion of the wit- 
ness from facts, instead of calling for facts. Ibid. 


11. INSURANCE—Proof of Loss— When by an Agent. 
—When a policy of insurance requires the assured 
within thirty days after any loss by fire to furnish 
proof of the same, signed and sworn to by him, 


to, unless there is some legal excuse. His ab- 
sence from the country at the time of the loss 
and failure to returnin time is a sufficient lega 
excuse, and in such case, the proofs may be signed 
and verified by his agent having charge of his bus- 
iness. In case of the absence from the country of 
the assured, it is sufficient if it clearly appears the 
agent for the assured has signed and sworn to the 
proofs. Fire Ins. Co.v. Grunert, 8. C. Ill., Otta- 
wa, Nov. 17, 1884. 


12. Waiver of Presenting Proofs in Time.— 
When written notice and proof of loss is made out 
and delivered to the insurance company within the 
required time, by the agent of the assured, he be- 
ing absent from home, which the company returns 
with objections thereto, and it is amended by the 
agent and again delivered, and it is again sent back 
for amendment, which is made, and this is repeat- 
ed several other times, this will be held a waiver of 
the objection that such notice and proofs were not 
delivered in time. Ibid. 








13. Waiver of Defense—If an insurance 
company, after knowledge of the fact of mis- 
representations by the assured in his applica- 
tion, demands of him that he make and deliver 
proofs of loss, it will as a matter of law be pre- 
sumed to have waived any defense on account of 
such misrepresentation. Ibid. 


14. Justice Court.—Appeal—Practice.—1. No ap- 
peal will lie from the judgment of a justice of the 
peace by default, unless within ten days after the 
rendition thereof a motion to set aside the default 
be made and overruled. 2. The justice having no 
power to grant the appeal, the appeal bond was 
void, anda judgment by the circuit court against 





property.” Held, that the question was improper,. 


the proof of loss should be so signed and sworn 
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the sureties thereon was erroneous. The only 
judgment the circuit court could render was sim- 
ply dismissal with costs. Brown v. Mo. Pac. Ry., 
8. C. Mo., March 16, 1885. 


15. MALICIOUS PROSECUTION.— Corporation—Rail- 
road Company.—An action for malicious prosecu- 
tion or false imprisonment may be mairitained 
against a railroad company. Woodward v. St. 
Louis, etc., R. Co.,8. C. Mo., March 16, 1883. 


16. MARINE TortTs.—Negligence—Damage done by 
one Vessel to Another ina Storm by Pounding.—A 
vessel moored outside of another in an exposed 
situation, where, in case of a storm, she is liable to 
do damage by pounding, is bound to use reasonable 
diligence in watching for the approach of Wanger, 
and when danger is imminent to take all effective 
and prompt means that may be at hand to avert 
damage. The bark L. M. V., being thus moored at 
Weehauken, the captain knowing the danger from 
a northeast gale: Held, liable for damages done in 
the forenoon in a gale of extraordinary violence, 
there being means in the morning of removing the 
vessel to a safe place, or of stretching a warp to di- 
minish her pounding against the libelant’s vessel, 
although, in the height of the gale, it was too late 
to do either. The Lilian M. Vigus, U. S. Dis- 
trict, S. D. N. Y., Dec. 23, 1884; 22 Fed. Rep. 747. 


17. MARITIME ContTRACT.—Ship Agent’s Personal 
Contract, when not a Maritime Contract.—Where 
a libel was filed in personum against the agents of 
a foreign ship in New York, who had personally 
promised the libellants to pay fora previous loss 
through the breach of a charter party, the agents 
not being owners nor personally liable for the dam- 
age aside from the new promise: Held, upon ex- 
ceptions to the libel, that the agents’ personal con- 
tract was not a maritime contract of which the ad- 
miralty had jurisdiction. Fox v. Patton. U. 8. 
District, 8S. D. N. Y., Dec. 31, 1884; 22 Fed. Rep. 
746. 


18. . Novation when in a Maritime Contract. 
—In a case of novation!it is not sufficient, to make 
the new promise a maritime contract, that the con- 
sideration of the former contract or liability was 
maritime. J/bid. 





19. MORTGAGOR AND MORTGAGEE — Outstanding 
Title.—1. A sheriff’s amended deed made May 3, 
1867, reciting a judgment of November 8, 1860, and 
two previous executions under the same judgment 
one levied on the 8th of April, 1861, and the other on 
the 10th of March, 1864, the first returned unsatis- 
fied on account of the sheriff’s resignation of his 
office before return day, and the second returned 
in like manner by order of plaintiff, and that by 
virtue of said levies, and the statute in such cases 
made and provided, did relevy the last named exe- 
cution (of Feb. 22, 1865) and sold the land, etc., 
held, that the effect of such levy and sale was to 
enforce the lien of the judgment of Nov. 8, 1860, 
which though it would otherwise have expired on 
Nov. 8, 1863, was exéended by law for five years 
(Sess. Act 1863, p. 24), and not the revived liens of 
the two prior executions. 2. Where a sheriff’s 
deed recited that the land was sold at the “court 
house” instead of at the ‘‘court house door” as re- 
quired by the statute (1 Rev. Stat. 1855, § 45 p. 
746) and a defective sheriff’s deed recites that it 
was sold at the “Court House door” and the par- 
ties claiming under it offer to prove that as a mat- 
ter of fact it was sold at the court house door, such 


21. 





a defect will not be regarded, after fifteen years 
possession under it, as sufficiently material to de- 
feat the deed. The sale should be sustained if the 
requisite act of the officer can be inferred from a 
reasonable interpretation of the language used by 
him. 3. As the law now stands, the mortgagor 
in possession, and not the mortgagee, is regarded 
as seized of the legal estate and consequently, he 
does not stand as formerly in the relation of tenant 
or quasi tenant to the mortgagee, and neither he 
nor one claiming under him is estopped from set- 
ting up an outstanding title as against the mort- 
gagee. 4. This principal applies too to the run- 
ning of the statute of limitations which, according 
to the later decisions, begins to run in favor of the 
possession of the mortgagor against the lien of the 
mortgagee as soon as his right of action accrues 
thereon. Bush v. White, S. C. Mo., March 16, 
1885. 


20. NEGLIGENCE — Liability of Wharf Owner to 


Owner of Vessel for Negligence.—Persons in pos- 
session of a wharf and collecting wharfage are an- 
swerable to vessels, coming there in the usual 
course of traffic, for damages arising from obstruc- 
tions or defects in the wharf that are known or 
ought to be known to the lessees. Leonard v. 
Decker, and others, U. 8S. District, 8S. D. N. Y., 
Dec. 20, 1884; 22 Fed. Rep. 741. 





Lessee of Wharf, when Answerable to 
Owner of Vessel for Injury through Non-Repair of 
Wharf.—Though the lessor be bound to repair, 
the lessee in possession is answerable to the vessel 
from which he collects wharfage for injury caused 
by the wharf’s being negligently left out of repair. 
Ibid. 


22. —— Proximate—fRailway Crossing.—1.In an ac- 


tion against a railroad company for negligently 
killing the plaintiff’s husband, the fact that the 
company was guilty of negligence, does not make 
the company liable unless it appears that de- 
ceased’s death was caused by such negligence as 
its proximate cause. 2. Consequently it is error in 
the trial ef such a case for the court to admit evi- 
dence that the defendant’s servants violated certain 
rules regulating the running of defendant’s trains, 
and to base instructions to the jury thereon, un- 
less it appears that the injury to deceased was con- 
sequent upon such violation. 3. While in: the ab- 
sence of municipal regulation no rate of speed can 
be considered as negligence per se, it does not fol- 


low that the company may run its trains at any. 


rate ofspeed. A reasonable and fair regard for the 
safety of persons and property, must control the 
rate of speed through villages and over frequented 
public crossings. 4. Itis the duty of a railroad 
company to have the trains give the statutory sig- 
nals upon approaching a public crossing. 5. It is 
the duty of one about to cross a railroad track to 
look and listen for a train, and get all the informa- 
tion his eyes and ears will afford him, and if he 
fails to doso and thereby contributes to his injury, 
he cannot recover, even though the company may 
have been derelict in not giving the signals. Stepp 
v. Chicago, etc. R. Co., 8. C. Mo., March 16,’ 1885. 


23. ‘PATENTS FOR INVENTIONS.—Preliminary In- 


junction Denied where Complainants have Lost 
the Market by Unrestricted Sales by Infringers.— 
Where an application for a preliminary injunction, 
by a licensor against a licensee, in alleged default 
in payment of patent royalties, is met by affidavits 
charging the complainants with secret and exten- 
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sive sales of the patented article below agreed 
rates for the government of both parties, in fraud 
of and to the prejudice of the licensee, and coun- 
ter-affidavits charge similar misconduct upon the 
defendant, alleging that any under sales by the 
complainants were purely in self-defense; and 
which party commenced cutting schedule rates, is 
fairly disputable under the conflicting affidavits; 
and it appears that the complainants have already, 
to a large extent, lost control of the market by rea- 
son of unrestrained sales by infringers: Held, that 
a preliminary injunction should be denied, but 
upon terms as to security, ete. Washburn etc. 
Man. Co. v. Scuff etc. Co. U.S. Cireuit, W. D. 
Pa. Dec. 1884; 22 Fed. Rep. 710. 


,. When Licensee Estopped to Deny Va- 
lidity of Patent.—A licensee, holding under a 
license containing acknowledgments of the novel- 
ty and validity of the patent, and binding him to 
defend against the same, is estopped from denying 
the validity of the patent, and so long as he con- 
tinues to manufacture and sell, during the life of 
the license, he must pay royalties. Washburn, etc. 
Man. Co. v. Cincinnati Barbed Wire Fence Co., 
U. S. Circuit, 8. D. Ohio, Nov. 1884; 22 Fed. Rep. 


712. 








. Fraudulent Conduct of Licensee which will 
Disentitlehimtoa Preliminary Injunction.—As the 
owner of the patent in this case has been guilty of 
fraud in concealing its arrangement with another 
licensee, from defendant, and allowing other par- 
ties to enter the market and reduce the profits of 
defendant, and at the same time exacting from him 
full royalties, his application for a preliminary in- 
junction should be refused. Ibid. 


. PLEADING.—Plea Going to Execution of Note— 
Failure to Procure Additional Signer.—To an ac- 
tion upon a promissory note the defendants, being 
two, pleaded a special plea that the plaintiff loaned 
the sum mentioned in the note to the Citizens’ Im- 
provement Association, etc.,no portion of which 
was ever received by the defendants or either of 
them; that when they signed the note it was ex- 
pressly agreed between plaintiff and defendants 
that he should procure the signature of E to the 
note, who was then ready and willing.to sign the 
same as one of the makers, and that it was not to 
be their note until E signed it; but plaintiff wholly 
failed and neglected to procure the signature of E, 
whereby the note never became operative: Held, 
that the plea presented a good defense, showing the 
instrument never became binding or effective, but 
that proof of the facts alleged were admissible un- 
der the general issue. Mosher v. Rogers, 8. C. Ill., 
Ottawa, Nov. 17, 1884. 


. PRACTICE SUPREME CouRT.—When Error no 
Cause of Reversal.—It is only when this court can 
see that the admission of irrelevant and wholly im- 
material evidence has worked, or has probably 
worked, an injury to the party complaining, that it 
will reverse for error in receiving the same. Peck 
v. Cooper, 8. C. Ill., Ottawa, Nov. 17, 1884. 


» RamLway Fire. — Pleading — Prima Facie 
Case.—1. Where the petition ina suit against a 
railroad company for damages caused by fire es- 
caping from a passing engine, alleged as the only 
ground of negligence, the negligently running and 
controlling the engine so as to permit fire to escape, 
and failed to allege negligence, also in failing 
to provide a properly constructed and equip- 


30. 


32. 





ped engine, the judgment of the court below 
will not be reversed, if it appears that the case was 
tried below.as if the petition contained such alle- 
gation, and no actual injustice has been inflicted on 
the defendant. 2. The fact of fire escaping from a 
passing engine and burning the property of anoth- 
er, raises a prima facie case of negligence against 
the company. Wise v. Joplin R. Co., S.C. Mo., 
March 9, 1885. 


29. SALVAGE.—Release and Subsequent Libel for a 


Larger Sum.—Where a claim of salvage has been 
settled amicably, and the moneys distributed among 
the owners, captain and crew, and a release under 
seal executed by the seamen for their various 
shares, a libel filed four years afterwards by some 
of the crew to obtain a larger sum will not be sus-. 
tained, in the absence of any actual or constructive 
fraud, or of any grossly wrong or unfair distribu- 
tion. Markham v. Simpson, U. 8S. District, 8. D. 
N. Y., Dec. 11, 1884; 22 Fed. Rep. 743. 





. Increase of Risk through Deviation an 
Element in Fixing Allowance of Salvage.—The in- 
crease of the owners’ risk through the deviation of 
the vessel, having a large and valuable cargo, in 
order to effect a salvage service, is an important 
element in the apportionment. In this case, that 
risk being large, and the salvage service being of a 
very low order of merit,the allowance of two-thirds 
to the vessel held not unreasonable. Ibid. 


81. SEAMAN’S WaGES.—Advance Wages under Act 


of Congress, June 26, 1884.—The act of June 26, 
1884, forbidding advances of wages to seamen, is 
not applicable to the shipment of seamen in foreign 
ports. The State of Maine, U. 8. Dist., 8. D. N. 
Y., Dec. 31, 1884; 22 Fed. Rep. 734. 





- Making Acts of Ship-Masters in Foreign, 
Jurisdiction Criminal. — Though Congress may 

possibly make acts done by American ship-masters 

within a foreign jurisdiction criminal, though legal 

by the laws of the port where the acts are commit- 

ted, such an intention is not tobe presumed from, 
general language merely, which maybe fully satis- 

fied by its application within the jurisdiction of the 
United States, but should only be inferred from 
specific indications of an intention to include acts 
done in foreignterritory. The general purposes of 
the above act, as well as some of its specific provi- 

sions and its necessary results, indicate a contrary 

purpose in this case. Ibid. 


33. STATE BOUNDARIES.—Jurisdiction of the States 


of New Jersey and New York over Vessels in Rar- 

itan Bay.—Under the boundary agreement of 1833, 

between the States of New York and New Jersey 

although the State of New York has exclusive ju- 

risdiction over the waters of the bay of New York, 

to the low-water mark on the westerly, or New 
Jersey shore, except the wharves, docks, and im- 

provements made on the shore, and vessels aground 
or fastened to such wharf, etc., the State of New 
Jersey has exclusive jurisdiction over such wharves 
and vessels so fastened. Sails were sent by the li- 
belant from New York to a vessel at Keyport, New 
Jersey, “lying at a brick-yard at the dock,’ and 

her owners resided there: Held, that the vessel was_ 
within the jurisdiction of the State of New Jersey, 

and not within the jurisdiction of the State of New 
York; and that no maritime lien existed for sup- 

plies delivered there, and the libel was therefore 
dismissed. The Mary McCabe, U. 8. District, 8. 

D. N. Y., Dee. 29, 1884; 22 Fed. Rep. 750, 
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34. TRUSTEES.—Liability for Loss of Trust Money 
Deposited in Bank for too Long a Time.—A will 
appointing trustees only authorized them to in- 
vest in parliamentary stocks or funds, or in free- 
hold, copyhold, or leasehold hereditaments. The 
will contained a provision that no trustee should be 
answerable for any banker, broker, or other person 
in whose hands any moneys might be deposited for 
safe custody or otherwise. The trustees left the 
sum of £500 on deposit at a bank, by way of inte- 
rim investment, whilst they looked for a mortgage, 
for fourteen months, when the bank failed. Upon 
the question whether the trustees were liable for 
the loss thereby occasioned: Held, that fourteen 
months was too long for the trustees to leave trust 
money on deposit at a bank; that if, after six 
months, they could not get a mortgage they ought 
to have invested the money in consols; that, from 
the moment they left it too long on deposit,they be- 
came responsible for the consequences of their de- 
fault, and were therefore liable for the sum lost to 
the trust estate. Cann v. Cann, Eng. High Ct., 
Ch. Div., Oct. 31, 1884; 51 L. T. (N. 8.) 770. 


35. UNITED STATES INTERNAL REVENUE.— Special 
Tax as Retail Liquor Dealer—Liquors Shipped C. 
0. D.—A party having paid special tax as retail li- 
quor dealer ata particular town, who fills orders 
received by mail, to ship liquors in retail quantities 
to another town, there to be delivered to the party 
so ordering, upon payment of the price of the li- 
quor, together with the express charges, is liable 
to the payment of special tax as retail liquor dealer 
at the place where such delivery is made. U.S.v. 
Shirer,.U S.Dist. Ct., 8. D.jIll.,31 Int. Rev. Rec. 53. 


36. UNITED STATE REVENUE COLLECTOR’S DEED— 
Notice of Sale—1. Requirements of U. S. Rev. 
Collector’s deed for property sold for taxes. 2. 
Sec. 3197 U. 8. Rev. Stat., requiring the collector 
before selling, besides giving personal notice, also 
“to cause a notification to the same effect to be 
published in some newspaper within the county 
where such seizure is made” for not less than 
twenty nor more than forty days before such sale, 
is not complied with by inserting the notice of a 
sale which is to take place on the 29th of the month 
in the issue of the paper published on the 14th, 
2ist, and 28th days of that month. Dowv. Chand- 
ler, 8. C. Mo., March 16, 1885. 


87. WiLt—Construction—Precatory Trust.—Where 
the testator’s will left all his property, real and 
personal, to his wife, “for her own use and benefit, 
during her natural life,” subject to the conditions 
(1) to pay all his debts, (2) that after providing for 
her own wants and comforts, he leaves “‘to the dis- 
cretion of his dear wife to give to such of his rela- 
tives such aid or assistance as she may of her own 
will think proper and just,” declaring that his rel- 
atives have no claim upon him or upon his proper- 
ty, and anything that they shall receive from his 
wife, shall be in accordance with her sense of jus- 
tice, and his personal directions previously ex- 
pressed to her. Secondly, that the balance, (what- 
ever that may be) of his property may go to ad- 
vance the cause of religion and charity, cannot be 
construed as establishing a trust in the nature of 
a precatory trust for the benefit of the “relatives” 
of said testators. Corby v. Corby, 8. C. Mo., 
March 16, 1885. 


38. Devise Construed as Passing Fee Subject 
toa Charge.—A-devise as follows: “I will and be- 








queath unto my son G. D., all the following de- 
scribed real estate, to-wit: lot No. 5,” ete., “to 
have and to hold the same, to him and his heirs 
forever; subject, however, to the terms and condi- 
tions herein limited, that is to say, that he shall, 
within the term of seven years after my death, pay 
to my daughter B. D. the sum of five hundred —— 
for and on account of the above devise and be- 
quest,’”’ was held to pass the title to the lot abso- 
lutely to the son, but that the subsequent clause 
created a charge upon the same for the payment of 
a certain sum of money to his sister, B. D., there 
being no dispute but that $500 was the sum intend- 
ed. Daly v. Wilkie, 8. C. Ill., Ottawa, Nov. 17, 
1884. 





39. Devise and Bequest Construed as Creat - 
ing a Charge on Gift.—A testator devised a lot to 
his son George subject toa charge of $500, which 
he was to pay to his sister Bridget within seven 
years, and also made bequests of property or mon- 
ey, and then provided: “I further direct that my 
said children, Mary Ann, Rosey, George and 
Bridget, shall, after my death, pay to my wife, 
Mary Daly, or upon her account, $15 per month 
during her natural life: said last mentioned 
amount to be alien and encumbrance upon the 
legacies and bequests hereinbefore given to my 
said children, and in lieu of dower to my said 
wife.” Held, that the $15 per month required to 
be paid by the four children, was made a charge 
and lien upon each and every legacy and bequest 
to them, including the $500 to Bridget, and that 
she could not compel George to pay it to her with- 
out indemnifying him against her share of the $15 
per month; and that the court, before requiring 
the payment to her, should have demanded a bond 
of solvent parties to indemnify George. Ibid. 


40. 





Sale of Land in Equity which is Held 
Subject toa Charge.—When a person takes real 
estate under a will, charged with the payment of a 
certain amount of money, if he fails to pay the 
same within the time named in the will, a court of 
equity may order the land sold for the payment of 
the money; but in doing so the court should pro- 
tect such person against any liability resting upon 
him by the default of the party seeking to enforce 
such charge. Ibid. 





41. Stock Belonging to Wife Standing in 
Joint Names of Husband and Wife—Bequest by 
Husband of Life Interest therein to Wife—Claim 
of Wife’s Representatives—Election.—A testator, 
after making certain bequests, and giving his wife 
a legacy of £3,000, gave all the residue of his estate 
and effects, “including therein the money in my 
banking account in the Bank of England, and 
money in the public funds, and wh >2ther standing 
in my name alone, or jointly with my said wife,’ 
and all his shares and interest in any public com- 
pany, and other effects, to his wife for her life, and 
after her decease to other persons. At the date of 
the will, and at the time of the testator’s death‘ 
there was only one sum (viz.: £7,110 Consols) 
standing in the joint names of himself and his wife. 
This stock had by a previous will been bequeathed 
to the wife, subject to two executory gifts over, 
which did not take effect, one in favor of her chil- 
dren, if any, and the other of her husband, if he 
survived. The stock had been received by the tes- 
tator, and by him transferred into their joint 
names. After the testator’s death his wife received 
the income of all the residuary estate, including the 
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£7,110 Consols, but made no attempt to deal with 
the stock as her own property. There was, how- 
ever, no evidence to show that she knew what her 
rights were. She subsequently died, and her rep- 
resentatives claimed the stock. The question was, 
whether they were bound, under the doctrine of 
election, to compensate the residuary legatees, who 
would be disappointed by their taking the stock, to 
any and what extent. Held, that the testator in- 
tended the stock to pass, and was not dealing only 
with his right of survivorship; that he affected to 
give property belonging to his wife, and conse- 
quently the doctrine of election applied both to the 
wife and her representatives claiming under her; 
and that her represeniatives could only take the 
stock upon the terms of compensating the disap- 
pointed residuary legatees to the extent of the | ‘g- 
acy of £3,000, and -of the amount actually re- 
ceived by the wife in respect of her life interest in 
the testator’s own property. Re Carpenter; Car- 
penter v. Disney, Eng. High Ct., Ch. Div., June 28, 
1884; 51 L. T. (N. 8.) 773. 


42. WITNESS.—Competency—Against Executor or 
Devisees.—A person having an undivided interest 
in a tract of land, and also an ‘estate of homestead 
therein, on a bill filed to set aside an adverse title 
against parties defending as executors and devisees, 
is not a competent witness to testify to statements 
and declarations of the testator in his lifetime for 
the purpose of impeaching the title acquired by 
him to the land. Nor will he be rendered compe- 
tent by any release or transfer of his interest made 
for that purpose only. Dyer v. Hopkins, 8. C. Ill., 
Ottawa, Nov. 17, 1884. 


43. . Impeachment .—On the trial of an action 
on an insurance policy, a witness was asked whether 
the figures in an account of one D S corresponded 
in amount with the figures given the witness by the 
plaintiff’s agent in attempting to ascertain the 
amount of the loss, who had not his attention 
called to the matter and made answer in reference 
thereto. Held, that the question was not proper. 
Fire Ins. Co. v. Grunert, 8. C. Tll., Nov. 17, 1884. 
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CORRESPONDENCE. 


SENSITIVE ABOUT IT. 
To the Editor of the Central Law Journal: 


**For CHIEFS LIKE OURS IN VAIN MAY LAURELS 
BLoom.” 


Your editorial in to-day’s JOURNAL on the Louisiana 
State Lottery, is inaccurate as to the management of 
the Lottery, and is so unfair and unjust to Generals 
Beauregard and Early, as to smack of sectional parti- 
sanship. The lottery is not run by any “gallant Con- 
federate generals,’ or by any other kind of generals. 
And the use of the word “Confederate” in such con- 
nection is as unnecessary as it is offensive to the thou- 
sands of ex-Confederates, who are as earnest as any 
one in their condemnation of lotteries. But it seems 
next to impossible for some writers to view anything 
Southern, except as seen through scarlet colored spec- 
tacles. The duties of the “generals’’ referred to con- 


Sist solely in their being present at each drawing and 
seeing that itis fairly conducted. They have nothing 
whatever to do with the management of the lottery, or 
with the sale of tickets. The lottery is undoubtedly a 





swindle, and I have not one word of justification or ex- 
cuse for Generals Beauregard and Early; but I do 
protest against your offensive use of the term “Con- 
federate.”” The day will never come when a Confed- 
erate will cease to feel proud of the term, and it is 
hardly becoming in a non-partisan Law Journal to use 
it in an offensive connection. Respectfully, 
JULIUS ROBERTSON. 

St. Louis, Mo., March 20, 1885. 

Our friend is hypersensitive. There was not one 
word in our remarks to which he objects, that could 
offend any honorable Confederate soldier. Nothing 
was further from our thoughts. The offense which 
has been given has been given by the two great Con- 
federate leaders, Beauregard and Early, in lending 
their names to what our correspondent admits to be a 
swindle. Our correspondent says that those generals 
are not engaged in running the lottery or selling its 
tickets. We say that a facsimile of their autographs 
appears in every newspaper advertisement of the lot- 
tery which we have yet seen, under the following cer- 
tificate: 

“‘We do hereby certify that we supervise the arrange- 
ments for all the Monthly and Semi-Annual Drawings 
of the Louisiana State Lottery Company, and in per- 
son manage and control the Drawings themselves, and 
that the same are conducted with honesty, fairness and 
good faith toward all parties; and we authorize the 
company to use this certificate, with fac-similes of our 
signatures attached, in its advertisements.” 

From the above it would seem that they do not 
manage the lottery, but only manage and control its 
drawings! This is certainly a nice distinction for alawyer 
to make. The truth is that the credit of this lottery, 
(what little it has) is due almost entirely to the fact 
that they have lent their names to it in the most pro- 
nounced and efficient manner. The law does not dis- 
criminate nicely between a man who allows his name 
to be used in advertising a thing for sale and who 
makes it his business to “‘manage and control” the de- 
livery of the thing when sold, and the shipping-clerk 
by whom the physical act of delivery is made. It is not 
necessary that Generals Beauregard and Early should 
personally peddle out the swindling lottery tickets 
which are imposed upon their old companions in arms 
through the use of their hitherto honorable names. 
They are assisting in the most essential part of the 
work of selling the tickets of this lottery; and it is a 
rule of law that in misdemeanors all are principals. 
The positions of our correspondent, if analyzed, are 
curious. He thinks that we are “unfair and unjust” 
to Generals Beauregard and Early. He then admits 
that they are present at each drawing of the lottery in 
question, to see that it is fairly conducted. He further 
admits that the lottery is a“‘swindle.” We have therefore 
done them great injustice in accusing them of being con- 
nected with a swindle. We again assert that the man- 
ner in which these two distinguished Confederate 
leaders have prostituted their names in connection 
with this lottery swindle (for every lottery is a swindle) 
is a source of humiliation, grief and shame to every 
right-thinking soldier who followed them in the late 
war. What Generals Beauregard and Early are doing 
would not only be a misdemeanor under our Missouri 
statute against the sale of lottery tickets, but it would 
bea felony under our gambling law, enacted four 
years ago. A man was recently tried in our criminal 
court at St. Louis, and sentenced to a term in the pen- 
itentiary for doing exactly what Generals Beauregard 
and Early are now doing, running a lottery. State v. 
Kaub, No. 3010, St. Louis Ct. of App.—[Epb. 





























278 THE CENTRAL LAW JOURNAL. [No. 14. 
QUERIES AND ANSWERS. Answer. “Municipal corporations can levy no taxes 
4 general or special, upon the inhabitants or their prop- 

[Correspondents are requested to draw up their answers in 


the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 

QUERIES. 

19. Section of Iowa Code 3074: “The earnings ofa 
debtor, if the head of a family, for his personal ser- 
vices, or those of his family, at any time within ninety 
days next preceding the levy of an execution, are 
exempt, and also from attachment.’’? Now, Ais the 
head of a family, and did labor for Bin the months of 
July and August, 1884, amounting to the sum of $120. 
In September, October, November, 1884, and January, 
1885, also February, 1885, payments were made, and a 
balance now remains of $0. The last payment was 
made less than ninety days before suit was commenced. 
Can A hold the balance as exempt from execution and 
set-off? 





20. A citizen dies intestate leaving real estate in 
1868. In 1874, the State Legislature passes an act as 
follows: * * * “Real property may be taken, ac- 
quired, held, etc., by an alien in the same manner in 
all repects as by a natural born citizen.” Can this 
State in 1878, escheat this property against the claim of 
an alien claimant who is next of kin? In what lies, if 
any, the difference between naturalization which is not 
retroactive, and the removal of their disability by an 
act of legislature? SUBSCRIBER. 





21. Section 37 Illinois Attachment Act provides that 
all judgments recovered at the same term, or at the 
term when judgment in first attachment upon which 
judgment shall be recovered is rendered, shall 
share pro rata in proceeds, etc. A commences 
attachment in county court, returnable to November 
term, 1884, and places writ in hands of officer and di- 
rects him to levy. Later, the same day, B commences 
attachment in circuit court of same county against same 
debtor, returnable to January term, 1885, and places 
writ in hands of officer. B causes a certificate of levy 
upon real estate to be made and filed first, but B had 
notice when he commenced his suit, that A had com- 
menced some proceeding somewhere in county against 
the common debtor, but what particular action had 
then been taken B was not made aware of. <A obtained 
judgment in county court at November term. B ob- 
tained judgment at January term, and special execu- 
tions are awarded; but before special executions issue, 
the real estate is sold under a prior trust deed, and B 
causes the trustee making the sale under the trust 
deed to be served with garnishee process in his attach- 
ment suit. A then files bill in chancery in circuit 
court to fix priorities and obtain an order for dis- 
tribution of the surplus fund arising from sale of 
the real estate attached under the trust deed. Under 
these facts what order should the chancellor make, 
there being several attachers in each court in the same 
county, obtaining judgment at the same terms with A 
and B respectively? ° 





22. In Arkansas thereis a statute giving parties 
ninety days in which to bring suits for the recovery of 
money or property on any bet or wager—provided the 
money or property lost was not on a turf race. What 
is a turf race? A. B.C. 





QUERIES ANSWERED. 

Query No. 14. [20 C. L. J. 217.] Can a municipal 
corporation tax its own bonds in the hands of a citi- 
zen? See Murray v. Charleston,”6 Otto, 442. M. 





erty, unless the power be plainly and unmistakably 
conferred.” 2 Dillon M. Corp. (3d ed.), § 763; Cooley 
on Tax., 474. “When * * * * vested with au- 
thority to borrow money or incur an obligation, they 
have the power to levy a tax to raise revenue where- 
with to pay the money or discharge the obligation, 
without any special mention that such power is 
granted.” Dillon on M. Corp.,§ 741. I understand 
the query to mean that the citizen is domiciled in the 
municipal corporation seeking to enforce the tax. Then 
Murray v. Charleston, supra, does not apply, because 
there Murray was not a resident of Charleston, but of 
Bonn, Germany. “The situs of money and other sol- 
vent credits, for purposes of taxation, is the residence 
of the owner or creditor, in the absence of statute.’” 
San Francisco vy. Mackey, 22 Fed. Repr. 602: 1 Desty 
on Taxation, 56-7. As to the taxing power, “there can 
be no presumption in favor of its relinquishment, sur- 
render or abandonment.” 1 Desty on Taxation, 79; 
Cooley on Taxation, 54. Unless the bonds are issued 
under charter authority allowing its resident holders 
thereof to be exempt, they will be subject to munici- 
pal taxation. In Murray v. Charleston, the court says: 
“Ts, then, property, which consists in the promise of a 
State, or of a municipality of a State, beyond the reach 
of taxation? We do not affirm that itis. A State may 
undoubtedly tax any of its creditors within its juris- 
diction} for the debt due to him, and regulate the 
amount of the tax by the rate of interest the debt 
bears, if its promise be left unchanged.” p. 445. 
Many State Constitutions require that taxes shall be 
equal and uniform. In such States it would be hard, 
if not impossible, to get valid charter authority for 
exempting resident bond holders from municial taxa- 
tion on the bonds. JAMES H. Brown. 
Denver, Col. 





Query No. 17. [20 C. L. J. 239] Can a citizen 
of one State, who casually enters another State and 
contracts a debt there, claims the protection of the 
exemption laws of either State? For instance, upon 
his going again into the State where the debt was 
made, his creditor there seizes his horse, which is 
exempt under the laws of both States; can he claim 
this exemption in the State where the writ of at- 
tachment or fieri facias is levied? J. B.S. 

Osyka, Miss. 


Answer. “As exemption laws pertain to the reme- 
dy, exemption from execution sale depends upon the 
law of the forum, and not upon the lex loci contrac- 
tus ;’’—Rorer on Inter-State law, 53; 18 C. L. J., 194 
note. Exemption laws do not have any extra-territo- 
rial force; Thomp. Homstd. & Exmptns., § 20, et seq., 
the debtor being a non-resident of the State where his 
property is seized, cannot claim the exemption given 
by the laws of his State, whether he can claim an ex- 
emption under the laws of the State where the seizure 
is made, depends entirely on the language of those 
laws. In Hill v. Loomis, 6 N. H. 268, where the plea 
was made that the debtor was a resident of Vermont, 
therefore not entitled to the benefit of the exemption 
laws of New Hampshire, the court overruled it and 
said:—‘‘By the laws of this State, a man’s only cow is 
exempt from attachment,let him reside where he will.’’ 
In many States the terms of the statute only extend to 
families “in the State,” where such provisions exist, a 
non-resident cannot claim any exemption; Vide, Al- 
len v. Manasse, 4 Ala. 554; 31 Id. 192; Newell v. Hay- 
den, 8 Iowa, 143. States are not accustomed to give 
exemptions from the laws for the collection of debts 
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for the benefit of persons resident in other jurisdi-c 
tions.”” McHugh v. Curtis, 48 Mich. 262. 
Denver, Colo. JaMES H. Brown. 





Query No. 18. [20 C. L. J. 239.] Does the statute of 
limitations run against a note or open account under 
these circumstances: The debt is contracted in one 
State by the resident of another State, who resided at 
the time the debt was made, and continues to reside, in 
another State. Can the debtor plead limitation in the 
courts of either State? 

J.B.S. 

Osyka, Miss. 

Answer.—*Matters respecting the remedy, such as 
statutes of limitation, depend upon the laws of the 
place where the suit is brought.” Rorer on Inter- 
State Law, 52. Statutes of limitation have no extra- 
territorial force. 18 C. L. J., 195, note. The statute of 
limitations of the State where the debtor resided would 
run against the note or account, and, if the bar of the 
statute had fallen, it could be successfully pleaded in 
defense, to an action there. JAMES H. BROWN. 

Denver, Colo. 








RECENT PUBLICATIONS. 





DONOVAN’S MODERN JURY TRIALS AND ADVOCATES. 
—Modern Jury Trials and Advocates: Containing 
condensed Cases with Sketches and Speeches of 
American Advocates; the Art of Winning Cases and 
Manner of Counsel Described, with Notes and Rules 
of Practice. Third Revised Edition. By John W. 
Donovan, of the Detroit Bar. New York and Al- 
bany: Banks and Brothers, Law Publishers, 1885. 


Ina note to the second edition, Mr. Donovan uses 
this language: “‘The generous welcome given to the 
first edition of this book, evinced by its rapid sale, in 
» about forty days, with a continued demand for more, 
coupled with the strong letters of approval from men 
of the highest ranks of the profession, is the induce- 
ment to issue this revised and slightly enlarged edi- 
tion.” Ina note to the present edition he also uses the 
following language, the italics being his: “The steady 
demand, in orders, and numerous letters of approval, 
received frequently from eminent lawyers, show a 
growing interest in this already widely-extended work 
on Trials and Advocates—in both continents. Having 
sold to the last number, of the large previous editions, 
this third revised edition is issued in the full belief 
that it will be heartily welcomed by the profession.” 
After quoting this language, we are afraid to attempt 
to add anything in praise of the work, for fear we may 
offend the author’s modesty. 





HALw’s MEXICAN Law. The Laws of Mexico: A 
Compilation and Treatise as to Real Property 
Mines, Water Rights, Personal Rights, Contracts an 
Inheritances. By Frederic Hall, Counselor at Law. 
San Francisco: A. L. Bancroft & Co. 1885. 


This work appears to consist of an English transla- 
tion of the Constitution of Mexico, and of the statute 
law of that country relating to private rights, together 
with comments by the author, embracing historical 
statements and citing judicial decisions. The work 
will have a curious interest for American lawyers, and 
cannot fail to be useful in view of the growing intimacy 
of our commercial relations with Mexico. The Con- 
stitution of Mexico,{which is here given, will richly 
repay perusal. We find in it all those essential guar- 
anties of civil liberty, which English-speaking people 
have been accustomed to prize so highly, laid down 





even more elaborately and minutely than in American 
Constitutions: Personal freedom; a right to the gains 
of one’s own industry; the liberty of speech and of 
the press; the right to bear arms for one’s defense; 
immunity from punishment under ex post facto laws; 
a prohibition of retroactive laws; immunity from for- 
cible searches or seizures, or domiciliary visits; free- 
dom from imprisonment for debt; the establishment 
of gratuitous justice and the abolition of court costs; 
restrictions upon the duration of imprisonment, and 
provisions for the humane treatment of prisoners; the 
right of a person accused of crime to be informed of 
the accusation and of the accuser; to have his prepar- 
atory declaration speedily taken; to be confronted 
with the witnesses against him; to be furnished with 
the data necessary to prepare his defense; to be heard 
in person or by counsel; and, in case he have no coun- 
sel, the right to elect from the list of official defenders, 
who shall defend them. Cruel and unusual punish- 
ments are abolished. No one can be tried twice for the 
same crime, whether the trial absolves or condemns 
him. The military cannot be quartered upon the peo- 
ple in time of peace; private property cannot be taken 
except for public use, and then only on a previous in- 
demnification. 

The learned author states that the preparation of his 
work was attended with much labor and perplexity in 
the search of books and their contents, and in the ex- 
amination of the general archives of Mexico for royal 
decrees. He had, however, the advantage of the as- 
sistance and suggestions of Hon. Ignacio L. Vallarta, 
ex-Chief justice of the Supreme Court of Mexico; of 
Senores Luis Mendez and Emilio Pardo, distinguished 
members of the Mexican bar, and of Don Justino Ru- 
bio, keeper of the general archives of Mexico. 








JETSAM AND FLOTSAM. 





Honors TO DocToR WHaARTON.— Dr. Francis 
Wharton, when asked last night concerning the report 
that he had been appointed by Secretary Bayard legal 
adviser upon questions of international law, said: 
“Yes, it is true that Mr. Bayard has offered me this 
position and I have accepted it. Ihave been advised 
so to do by some of the leading members of the Phil- 
adelphia bar, among others Mr. Rawle and Mr. Biddle. 
I shall go through to Washington in the morning and 
enter upon my -duties at once.” Dr. Wharton was 
born in this city in 1820 and graduated from Yale Col- 
lege in 1839. He was Assistant Attorney General dur- 
ng the administration of Governor Shunk, being 
twenty-two years of age when he entered on his duties. 
He is now a lecturer on international law in Boston 
University. In connection with Dr. D. D. Field and 
President Woolsey he represents this country in the 
Instityte of International Law and has recently had 
the degree of LL. D. conferred on him by the Univer- 
sity of Edinburgh. He is the author of a work on the 
Conflict of Laws and of Commentaries on American 
Law,together with the Law of Nations. He was at one 
time,during the administration of President Polk,editor 
of the Pennsylvanian and one of the editors of the 
Damocratic Review. His works on international law 
and criminal law have been translated into German 
and Spanish, and he is now one of the editors of the 
leading journal of international law published in Paris. 
His works on criminal law have had remarkable suc- 
cess, the ninth edition being now press. Dr. 


Wharton is of old Pennsylvania stock, being a relative 
of Governor Wharton, the first revolutionary Governor 
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of Pennsylvania, and a nephew of Mr. Rawle, the first 
United States District Attorney. He has always been 
a Democrat.—Philadelphia Times. 


HaBit.— The force of habit is more powerful than 
law or reason. Once fully formed, it controls the great- 
est as fully as the humblest, undermining the strongest 
mental and physical qualities, destroying the purest 
characters, changing the noblest natures. I have in 
mind three instances, one a shrewd, well read, ingeni- 
ous lawyer who gradually drifted into a captious, tricky 
practice, secured some fame by it, won a few non-suits 
and demurrers, took in a few ten dollar notes, and 
failed to win onthe merits, until his present practice 
is but trifling. Another is of one presumably witty, 
harsh and sarcastic, abusive if he ever can be, over- 
bearing if it suits his purpose, caring only for self and 
daily losing the good-will of his brother lawyers. He 
assumes to be successful, but is a positive failure in all 
that is noble, manly, and sincere to his equals or supe- 
riors. I think itis clearly the force of habit that is 
undermining his usefulness. A third began by modest 
charges and respectful bearing toward others; gained 
in esteem by fairness and kindness; acquired friends 
even among his opponents; become trusted for his in- 
tegrity; held the good opinion of the bar and of his 
clients; was promoted so often that many honors have 
been declined by him; and now, in ripe age, is turning 
his eyes toward sunset with a face unmarked by harsh- 
ness, and will, e’re long, go over to the majority, 
mourned and remembered for his goodness as well as 
greatness. Shall I draw any inference, oram I not 
clearer without it?—J. W. DONOVAN. 


HaD A JUDICIAL MIND.—A learned correspondent 
sends us the following anecdote about a justice of the 
peace who had a judicial mind: Squire Miller, of Coal 
Valley, Rock Island County, Ill., is a strict construc- 
tionist. A young man from Henry county procured a 
marriage license, and proceeding to Coal Valley, led his 
blushing girl before Squire Miller to have the ceremony 
performed, producing his Henry county license. The 
Illinois statute says that “the license shall be procured 
in the county where the marriage is to be solem- 
nized.” The squire at first told the young man that 
he would have to get a Rock Island county li- 
cense, as his jurisdiction did not extend outside of 
the county, but, on being told that the state of the 
young mans’ treasury department would not admit of 
such an outlay, the squire’s legal mind at once hit upon 
a plan whereby he could bag the fee and still keep with- 
in the letter of the law. Coal Valley is only a mile from 
the county line between Rock Island and Henry coun- 
ties, so, taking the matrimonial candidates in his 
buggy, he drove to the east border of the county. 
There they alighted, and directing the couple to stand 
just east of the center of the highway the squire sta- 
tioned himself on the west side of the line, and with 
the couple in Henry county and himself in Rock Isl- 
land county, he proceeded to perform the marriage 
service, remarking: ‘‘There, young man, that is strictly 
accordin’ to law; two dollars, please.”” The squire has 
a judicial mind, and will rise higher if he lives long 
enough. 


The Weekly Law Bulletin (Cincinnati), has an arti- 
ele criticising the District Court of Hamilton Co., 
Ohio, in what is known as the Campbell disbarment 
case. It concludes with the following observations: 

“The opinion as delivered covers fourteen closely 
printed newspaper columns, and it certainly is an ad- 
mirable specimen of that dexterous mode of escape, 
which naturalists tell us, is practised by the cuttle fish, 
when pursued by its foes. However the episode of 
the Campbell trial and its result may teach us a valua- 





ble lesson. It isan unanswerable argument against 
our elective judicial system. Perhaps, when the peo- 
ple have fully considered the connection between this 
decision and the Price Hill and Highland House 
conventions, they will elect delegates to our next 
constitutional convention. pledged to an amend- 
ment of the Constitution, which will give us 
judges who do not have to scramble to their 
seats through the filth of a political campaign. 
In hinting, as we may have done, that there was a force 
more powerful than the law and the evidence impelling 
these judges to this decision, we do not mean to sug- 
gest anything more than that in our opinion the 
threats of the accused to drag others down with him, 
if he should go, together with the fatal knowledge, 
which he no doubt had of the methods employed by 
them to reach the bench, were more than they could 
resist.” 


Nor COMPLIMENTARY.—The Law Times (London) 
is not complimentary to the present government of 
England, nor to Lord Selborne, the present Lord 
Chancellor. It says: “The Lord Chancellor is evident- 
ly no believer in codification of the law. He holds 
out to the commercial world practically no hope that 
any branch of the law affecting them will be codified 
under government supervision. We shall not regret it 
if the present government avoids the great duty. They 
blunder with so much persistency, that we should like 
to see fresh minds brought to bear. With the Master 
of the Rolls or Sir Farrer Herschell on the woolsack, 
matters would assume a very different aspect.” 


LAMAR’S TRIBUTE TO SUMNER.—Mr. Lamar, the 
new Secretary of the Interior is a man of broad guage 
ideas. He delivered an oration in Congress on the oc- 
casion of the death of Charles Sumner, and the country 
was astonished to hear such words as these fall from 
the lips of a Southern soldier and a life-long opponent 
of the political measures advocated by the deceased 
Senator. ‘Let us hope that future generations, when 
they remember the deeds of heroism and devotion 
done on both sides, will speak not of Northern prowess 
or Southern courage, but of the heroism, fortitude, and 
courage of Americans in a war of ideas—a war in 
which each section signalized its consecration to the 
principles, as each understood them, of American lib- 
erty, of the constitution received from their fathers. 
Shall we not, over the honored remains of this great 
champion of human liberty, this feeling sympathizer 
with human sorrow, this earnest pleader for the exer- 
cise of human tenderness and charity, lay aside the 
concealments which serve only to perpetuate misun- 
standings and distrust, and frankly confess that on 
both sides we most earnestly desire to be one—one not 
merely in political organization; one not merely in 
community of language and literature, and traditions 
and country; but more and better than all that, one 
also in feeling and in heart?’ 











